Brigham Young University Law School

BYU Law Digital Commons
Utah Court of Appeals Briefs

1990

David Clark Adelman v. Mary Anne Adelman :
Brief of Appellee
Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca1
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Stephen L. Henriod; Henriod and Henriod; Attorneys for Defendant/Appellee.
Gary J. Anderson; Michael K. Black; Anderson and Black; Attorneys for Plaintiff/Appellant.
Recommended Citation
Brief of Appellee, Adelman v. Adelman, No. 900251 (Utah Court of Appeals, 1990).
https://digitalcommons.law.byu.edu/byu_ca1/2641

This Brief of Appellee is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

ir

i

OF APPEALS
IEF

UTAH
DOOU
KFU
50
A10
DOCK

:F APP
EF OF M
iO.

900251-CA

? i a l Dis
V

IN THE UTAH COURT OF APPEALS
DAVID CLARK ADELMAN,

])

BRIEF OF APPELLEE
CASE NO. 900251-CA

vs.

;
1
]

MARY ANNE ADELMAN a/k/a
MARY ANNE LYNCH

]
]

Plaintiff/Appellant,

Defendant/Appellee.

;

Appealed from The Third Judicial District Court
Salt Lake County
Judge Richard H. Moffat
Rule 29(b) Priority (16)
Stephen L. Henriod (1469)
HENRIOD & HENRIOD
700-38 Eagle Gate Tower
60 East South Temple
Salt Lake City, Utah 84111
Telephone: (801) 321-7800
Attorneys for Defendant/Appellee
Gary J. Anderson (4457)
Michael K. Black (5038)
ANDERSON & BLACK
1327 South 800 East
Suite 300
Orem, Utah 84058
Telephone: (801) 225-1632
Attorneys for Plaintiff/Appellant

TABLE OF CONTENTS
JURISDICTION

.

1

STATEMENT OF FACTS

1

ISSUES PRESENTED

2

DETERMINATIVE STATUTES, RULES AND CASES

3

STATEMENT OF THE CASE

4

STATEMENT OF FACTS

8

SUMMARY OF ARGUMENT

8

ARGUMENT

10

POINT I
THE TRIAL COURT PROPERLY ORDERED THE
PLAINTIFF TO DESIGNATE THE DEFENDANT WITH
THE UNITED STATES OFFICE OF PERSONNEL
MANAGEMENT FOR RETIREMENT BENEFITS
INCLUDING A SURVIVOR ANNUITY

10

POINT II
THE DISTRICT COURT PROPERLY ORDERED THE
PLAINTIFF TO PARTICIPATE ON AN EQUAL BASIS
IN PAYING THE UNINSURED HEALTH EXPENSES
FOR THE MINOR CHILDREN

16

POINT III
INTEREST SHOULD NOT ACCRUE ON AN EQUITABLE
LIEN, AND PLAINTIFF IS ESTOPPED FROM
CLAIMING INTEREST BY HIS CONDUCT.

19

POINT IV
THE TRIAL COURT DID NOT ABUSE ITS
DISCRETION IN AWARDING THE DEFENDANT
REIMBURSEMENT FOR PART OF HER ATTORNEY'S
FEES

21

POINT V
THE PLAINTIFF FAILED TO MEET HIS BURDEN OF.
MARSHALLING THE EVIDENCE SUPPORTING THE
LOWER COURT RULING AND FAILED TO
DEMONSTRATE ABUSE OF DISCRETION

22

i

POINT VI
ATTORNEY FEES ON APPEAL
CONCLUSION

23
23

ii

TABLE OF AUTHORITIES
Rules
5 United States Code Section 8345

16

Article VIII Section 3 and 4 of the Utah Constitution . . .

1

Section 30-2-9, Utah Code Ann

3, 17

Section 30-3-5, Utah Code Ann

17, 23

Section 30-3-5(1), Utah Code Ann

3

Section 78-29-3(2)(g), Utah Code Ann

1

Section 78-45-3, Utah Code Ann

3, 17

Section 78-45-7.1, Utah Code Ann

3, 17, 18

Title 5 Section 8311 of the United States Code

12

Title 5 Section 8336 of the United States Code

12

Title 5 Section 8339, United States Code

12

Title 5 Section 8341, United States Code

12

Title 5 Section 8341(g), United States Code

14

Title 5 Section 8435, United States Code

12

Title 5 Section 8445, United States Code

12

Cases
Bettinaer v. Bettinaer

134 Utah Adv. Rpt. 20 (Utah App.

1990)

20, 21

Enalert v. Enalert, 576 P.2d 1274, 1276 (Utah 1978) . . . .

15

Marchant v. Marchant, 743 P.2d 199 (Utah App. 1987) . . . . 15
Osouthorpe v. Osouthorpe, 131 Utah Adv. Rpt. 21, 24 (Utah App.
1990)
20, 21, 22
iii

Ruhsan v. Ruhsan. 742 P.2d 123, 124 (Utah App. 1987)

...

23

Smith v. Smith. 135 Utah Adv. Rpt. 33, 34 (Utah App. 1990)

18

Woodward v. Woodward. 565 P.2d 431 (Utah 1982)

iv

....

8, 10

JURISDICTION
This Court has jurisdiction of this appeal pursuant to
Utah Code Ann. §78-29-3(2)(g) as amended, and Article VIII
Section 3 and 4 of the Utah Constitution.
STATEMENT OF FACTS
Plaintiff, David Clark Adelman (hereinafter "Plaintiff")
appeals from the District Court Order enforcing certain
provisions of the Decree of Divorce and Amended Decree of
Divorce and ordering the Plaintiff to share in past and ongoing expenses for medical and dental treatment of the
parties' minor children.
The operative pleading in the district court was
Defendant's Order to Show Cause which sought an order from the
court requiring the Plaintiff to comply with the Decree of
Divorce regarding designation of the Defendant for retirement
benefits including survivor benefits, judgment for unpaid
alimony, judgment for one-half of children's medical, dental
and related expenses both before and after the date of the
hearing on the Order to Show Cause, for an accounting of
monies due to the Plaintiff arising from the equitable lien
awarded Plaintiff in the Decree occasioned by Defendant's
remarriage, and for an Order requiring proof of designation of
life insurance benefits and for contempt and attorney's fees.

1

ISSUES PRESENTED
1.

The district court did not abuse its discretion in

finding that Plaintiff had failed to designate Defendant for
her share of his retirement program including survivor
benefits and ordering Plaintiff to designate Defendant for
said benefits.
2.

The district court did not abuse its discretion in

ordering the Plaintiff to reimburse the Defendant one-half of
the children's medical, dental and related expenses paid by
the Defendant and in ordering the Plaintiff to continue to pay
one-half of the on-going expenses for unreimbursed medical and
dental care for the minor children.
3.

The trial court did not abuse Its discretion in

ruling that Defendant was entitled to be reimbursed $1,000.00
of her attorney's fees which were incurred in enforcing the
provisions of the Decree of Divorce, without consideration of
Defendant's financial situation.
4.

A petition to modify is not necessary in an action

to enforce the provisions of a Decree of Divorce.
5.

A finding of substantial change in circumstances was

not necessary in order for the Court to order parties to
support their children by paying medical and dental expenses
for the minor children's benefit.
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DETERMINATIVE STATUTES, RULES AND CASES
Section 30-2-9, Utah Code Ann.,
The expenses of the family and the
education of the children are chargeable
upon the property of both husband and wife
or of either of them, and in relation
thereto they may be sued jointly or
separately.
Section 30-3-5(1), Utah Code Ann.,
(1) When a decree of divorce is rendered,
the court may include in it equitable
orders relating to the children, property,
and parties. The court shall include the
following in every decree of divorces
(a) an order assigning
responsibility for the payment of
reasonable and necessary medical and
dental expenses of the dependent children;
and
(b) if coverage is available at a
reasonable cost, an order requiring the
purchase and maintenance of appropriate
health, hospital, and dental care
insurance for the dependent children.
Section 78-45-3,
Every man shall support his child; and he
shall support his wife when she is in
need.
Section 78-45-7.1,
When no prior court order exists or the
prior court order makes no specific
provision for the payment of medical and
dental expenses for dependent children,
the court shall include in its order a
provision assigning responsibility for the
payment of reasonable and necessary
medical and dental expenses for the
dependent children. If coverage is
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available at a reasonable cost, the court
may also include a provision requiring the
purchase and maintenance of appropriate
health, hospital and dental care insurance
for those children.
STATEMENT OF THE CASE
Plaintiff and Defendant were divorced in 1983 • Further
orders were made by the Court with respect to property,
custody and support in a Decree of Divorce dated November 13,
1984.

The issues of retirement program division and equitable

lien on the marital residence were determined in an Amended
Decree of Divorce dated August 8, 1985. A review of the
documents that constitute the Decree of Divorce and the record
on appeal shows that certain issues which should have been
addressed in the Decree, such as responsibility to pay
children's medical bills, were not and that a number of
matters remained unresolved between the parties arising out of
their marriage after entry of all of the documents
constituting the Decree of Divorce.

The record reflects the

Defendant's efforts to resolve those issues and persuade the
Plaintiff to comply with the decree on alimony and insurance
matters prior to Defendant's Order to Show Cause which was
heard before a court commissioner September 7, 1989.
Plaintiff was unwilling to pay alimony, pay one-half of the
children's uninsured medical expense, designate defendant for
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a percentage of his retirement program or provide proof of the
existence of life insurance for the children, which is the
reason that an Order to Show Cause was necessary.
Defendant's Order to Show Cause sought (1) an Order
requiring the Plaintiff to designate the Defendant for
survivor benefits under his retirement program with the FDIC
and to provide proof of said designation and proof of
designation of the Defendant as a beneficiary during his
retirement program.

(R. 230)

(2) An Order requiring the

Plaintiff to pay the Defendant the sum of $5,000.00 plus
interest as alimony awarded in the Decree which was wholly
unpaid.

(3) An Order requiring the Plaintiff to share equally

in all unreimbursed expenses for medical, hospital, dental and
orthodontic care for the minor children as they had been
incurred from the date of the Decree of Divorce plus interest
and for an Order requiring the Plaintiff to be the responsible
party to arrange payment of all future medical, dental and
orthodontic bills.

(4) For an Order determining the amount of

equity payable to the Plaintiff from the sale of the marital
residence and for an Order that said equity be paid without
interest because of the Plaintiff's refusal to comply with the
terms of the Decree.

(5) For an Order requiring the Plaintiff

to provide proof of the existence of life insurance as ordered
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in the Decree.

(6) For an Order requiring the Plaintiff to

pay the Defendant attorney's fees in the sum of $1,000.00 or
more.

(7) For a determination of contempt of court based upon

the Plaintiff's willful failure to comply with the terms of
the Decree of Divorce.
The Commissioner entered a written recommendation on
September 14, 1989, granting all of the requests of the
Defendant.

(R. 238-242)

on September 25, 1989.

An objection was filed by Plaintiff
(R. 244)

The District Court signed an

Order prepared by Defendant's counsel on November 3, 1989.
(R. 293-296)

Plaintiff filed a Motion and Memorandum to

Strike Order and to Require the Return of All Monies Taken by
Defendant, pursuant to the Order of November 3, 1989. (R. 308311)

The trial court ruled that the objection was timely

filed, but not in the file at the time the Court signed the
November 3, 1989, Order and granted the Motion to Strike on
December 21, 1989.

(R. 315, 316)

Defendant filed an

Objection to Decision and Motion for Reconsideration.

(R.

318-320)

The

Both parties filed memoranda.

(R. 318-416)

trial court after reviewing all of the submissions by the
parties entered his ruling by Minute Entry dated March 14,
1990.

(R. 419-420)

An Order prepared pursuant to the Minute

Entry was signed March 29, 1990, which reinstated the
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November 3, 1989, Order.

(Appendix, Exhibit D)

(R. 422-423)

Plaintiff's Notice of Appeal was filed April 27, 1990.
Plaintiff has elected to not provide this Court a
transcript of the hearing on the Order to Show Cause.

As a

result of that, the only factual averments contained in the
record are the affidavit of Defendant (R. 233-236), the
affidavit of Stephen L. Henriod relating to attorney fees (R.
288-289) and the affidavit of Mary Anne Adelman a/k/a Mary
Anne Lynch (R. 290-292).

There is no objection in the record

to Defendant's choice of an order to show cause proceeding as
opposed to a petition to modify as the procedure for bringing
these issues to the attention of the district court, prior to
the Plaintiff's objection which was filed after the
Commissioner's recommendation was made.

(R. 244-247)

There

has been no objection raised, prior to the appeal, to the
district court's determination not to make specific findings
of fact.
It is the Defendant's position that the district court
did not abuse its discretion in awarding the relief contained
in the court's order and that the Plaintiff failed to submit
sufficient evidence to support his position argued on appeal
or to withstand the facts and argument submitted by the
Defendant in support of the Order to Show Cause, that the
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matter was fully

and fairly

presented to the court, that

through the Plaintiff's failure to provide a transcript that
the Court must presume regularity of the proceedings below and
that the party seeking to upset the district court judgment,
the Plaintiff, has failed to provide a record on appeal which
shows any abuse of discretion.

The Plaintiff has further

failed to marshal the evidence supporting the district court
ruling or to demonstrate abuse of discretion.
STATEMENT OF FACTS
Defendant accepts the Statement of Facts and Course of
Proceedings set forth in Appellant's Brief.
SUMMARY OF ARGUMENT
Defendant properly applied to the district court to
enforce the divorce decree and require the Plaintiff to
participate in paying uninsured health expenses for the minor
children by the order to show cause procedure.
Defendant did not ask the court to redistribute assets or
to modify the Decree of Divorce.

The Decree of Divorce awards

the Defendant a Woodward share in the Plaintiff's "retirement
program".

Plaintiff's retirement programi includes a monthly

benefit and a survivorship benefit, both described in the
Civil Service Retirement System as "annuities".

Plaintiff

failed to designate the Defendant with the United States

8

Office of Personnel Management for any benefit under his
retirement program and therefore, the Order to Show Cause
properly raised his failure and the district court did not
abuse its discretion in ordering him to perform.
The Divorce Decree requires each party to provide health
insurance for the benefit of the children so long as it is
available through employment.

The Decree is silent on the

issue of responsibility to pay uninsured expenses.

Neither

petition to modify nor a finding of substantial change of
circumstances is required for a court to order the parent of a
child to pay an equitable share of that child's medical and
dental expenses.

This is exactly what the district court did.

The district court did not abuse its discretion in
determining that Plaintiff was not entitled to interest on the
equitable lien in his favor on the marital residence because
interest does not accrue on an equitable lien not reduced to
judgment and because of Plaintiff's conduct in failing to pay
alimony and leading Defendant to believe he intended to trade
the equity and his alimony obligation for his equitable lien.
The district court did not abuse its discretion in
awarding Defendant an attorney fee in the sum of $1,000.00
without evidence of Defendant's need being presented to the
court because this was not a divorce proceeding, but was
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instead a proceeding to enforce the provisions in a Decree of
Divorce.

It is inequitable that the Defendant bear any

portion of the fees and costs expended by her in enforcing
Plaintiff's compliance with the Decree of Divorce.

The trial

court awarded essentially 100% of the relief requested by the
Defendant in her Order to Show Cause and the court should have
awarded the entire $1,800.00 proffered as her legal fees
incurred in enforcing the provisions.
ARGUMENT
POINT I
THE TRIAL COURT PROPERLY ORDERED THE
PLAINTIFF TO DESIGNATE THE DEFENDANT WITH
THE UNITED STATES OFFICE OF PERSONNEL
MANAGEMENT FOR RETIREMENT BENEFITS
INCLUDING A SURVIVOR ANNUITY.
The Amended Decree of Divorce at paragraph 8 states:
Each party is to retain their own full
interest in their own Social Security.
Plaintiff has a retirement program with
the FDIC as a federal employee*. Defendant
is to receive a share of that, directly
from FDIC if possible, based on the
following formula: she is awcirded onehalf Plaintiff's retirement multiplied by
as numerator, 13, the number of years the
parties were married while Plaintiff was
accumulating such retirement, and divided
as denominator, the total number of years
that Plaintiff works under the retirement
plan. In this the court uses the formula
used in Woodward v. Woodward, 565 P.2d 431
(Utah 1982). As an illustration, if on
retirement Plaintiff receives $2,000.00
per month and retires after 30 years
employment Plaintiff would receive 13/30 's
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of one-half of the $2,000-00 or $433.33
per month. Plaintiff is directed to
forthwith use reasonable efforts to have
Defendant named and designated on his FDIC
retirement benefits as a direct payee of
those benefits in accordance with the
terms of this Decree. (Emphasis added)
It is not contested that the Plaintiff never took any action
prior to August of 1990 to designate the Defendant for any
FDIC retirement benefit3.

Defendant acknowledges that by

letter dated August 20, 1990, through his counsel the
Plaintiff contacted the United States Office of Personnel
Management confirming that an Order had been entered awarding
the Defendant an interest in his retirement benefit.
The only documentary evidence before the trial court
discussing the FDIC retirement program was Defendant's Exhibit
7 (Appendix, Exhibit A) which is part of the record on appeal.
Said exhibit is entitled "The United States Office of
Personnel Management Fed.Fact The Civil Service Retirement
System".

It describes the basic Civil Service retirement

benefits in the following categories:

"When You May Retire",

"How Annuities Are Computed", "Minimum Annuity", "If You
Retire Before Age 55", "If You Should Die In Service",
"Providing For Your Survivors On Retirement", "If You Leave
The Service" and "Making Deposits For Previous Service".
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As the only evidence before the trial court describing
the FDIC retirement program it is reasonable to assume the
trial court relied upon the exhibit to define the parameters
of the retirement program.

It clearly states that it included

both an annuity for the payment of monthly benefits upon
retirement and a survivors' annuity.

Those are the

constituent parts of the "Retirement Program" of which
Defendant was awarded a percentage.
Title 5 Section 8336 of the United States Code states:
an employee who is separated from the
service after becoming 55 years of age and
completing 30 years of service is entitled
to an annuity.
Title 5 Section 8311 of the United States Code at subparagraph
2 states:
Annuity means a retirement benefit,
including a disability insurance benefit
and a dependent's or survivor's benefit
under subchapter II of chapter 7 of Title
42, and a monthly annuity under Section
228B or 228E of Title 45 payable by an
agency of the Government of the United
States or the Government of the District
of Columbia on the basis of service as a
civilian employee . . . .
The Civil Service Retirement System provides for survivor's
annuities for former spouses at Title 5 Section 8339/ Title 5
Section 8341, Title 5 Section 8435 and Title 5 Section 8445.
The foregoing sections of the United States Code are attached
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hereto as Appendix, Exhibit B.

It is not contested that the

Plaintiff has never designated the Defendant for a survivor
annuity.

The trial court properly i.jund tnat the property

award of the Retirement Program in the Decree of Divorce
(Appendix, Exhibit C) included the survivor's annuity as well
as the monthly benefit and ordered the Plaintiff to designate
the Defendant.

Plaintiff argues that because survivor

benefits are not separately discussed in the Decree, they are
not included.

As an integral part of the "retirement program"

which the Plaintiff acquired as a property right during the
parties' marriage, the entire program was subject to the
court's equitable power to distribute property and its
distribution implicitly included the entire benefit.

Because

the Defendant has already been awarded a fixed percentage of
the entire benefit, it was not necessary to bring a petition
to modify the Decree of Divorce to ask for additional
property.

This issue was raised appropriately in an Order to

Show Cause and the court's ruling was not an abuse of
discretion.
The Plaintiff seeks to argue that this issue is moot,
contending that survivorship may not now be awarded in any
event because (a) there is a provision of the rules which
indicates that a present spouse must give consent and (b) that
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the Defendant has remarried before age 55 which precludes her
from benefits.

This argument is not well taken.

First,

because the Plaintiff was ordered to designate the Defendant
for these benefits at the time of divorce, long before
Defendant remarried, and second because the Act provides
circumstances under which the agreement of a present spouse is
not required.

The Defendant admits that it appears at the

present time that she may not be entitled to a survivor's
annuity because of her remarriage, nevertheless the Act
specifically provides that her right to a survivor's annuity
may be automatically reinstated in the event of termination of
her present marriage.

Title 5 Section 8341(g) states:

In the case of a surviving spouse whose
annuity under this section is terminated
because of remarriage before becoming 55
years of age, annuity at the same rate
shall be restored commencing on the day
the remarriage is dissolved by death,
annulment or divorce, if subject to
paragraphs 2 through 5 of this subsection,
a former spouse of the deceased employee,
member, annuitant or former member who is
separated from the service with title to a
deferred annuity under Section 8338(b) of
this Title is entitled to a survivor
annuity under this subsection if and to
the extent expressly provided for in an
election under Section 8339(j)(3) of this
Title or in the terms of any Decree of
Divorce or Annulment or any court order or
court approved settlement agreement
incident to such decree. (Emphasis added)
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It is important to note that the retirement benefit was
not awarded to supplement alimony or to insure payment of
alimony upon death of the Plaintiff because alimony was
awarded for a five-year period only.
The award of retirement benefits was a property award in
addition to alimony.

It is also obvious that in the event the

Plaintiff predeceases the Defendant unless she has been
designated for a survivor benefit, she has no chance
whatsoever to enjoy that portion of property accumulated
during the marriage.

This court in the case of Marchant v.

Marchant, 743 P.2d 199 (Utah App. 1987) considered the award
of an interest in a federal retirement program.

The court

quoting Enalert v. Enalert, 576 P.2d 1274, 1276 (Utah 1978)
stated:
. . . proceedings in regard to the family
are equitable in a high degree and that
the court may take into consideration all
of the pertinent circumstances. It is our
opinion that the correct view under our
law is that this encompasses all of the
assets of every nature possessed by the
parties, whenever obtained and from
whatever source derived; and that this
includes any such pension fund or
insurance.
The court goes on to state:
The court below intended the division of
Defendant's retirement account to be an
important item in providing Plaintiff with
an equitable share of the marital
property.
15

The court required that the retirement benefits awarded
conform to the requirements of 5 USC Section 8345 and
regulations thereunder.

The court states at 206:

The Decree should also provide for the
contingencies in which Defendant either
dies prior to retirement or leaves federal
service before becoming eligible for
retirement benefits. The first
contingency is provided for 5 USC Section
8341 (1986).
The district court in this case awarded the Defendant a share
of the entire program.

The entire program includes a survivor

annuity and this court should affirm the district court order
requiring the designation of the Defendant for monthly
benefits and a survivor annuity.
POINT II
THE DISTRICT COURT PROPERLY ORDERED THE
PLAINTIFF TO PARTICIPATE ON AN EQUAL BASIS
IN PAYING THE UNINSURED HEALTH EXPENSES
FOR THE MINOR CHILDREN
The Decree requires each party to provide health
insurance so long as it is available through an employer.
is silent as to responsibility to pay for the uninsured
portions of health expenses.
The portion of the Decree which deals with health
insurance, was entered November 8, 1984. At that time the
following sections of the Utah Code were in effects
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It

78-45-3, "Every man shall support his
child;" (1957)
78-45-7.1, "When no prior court order
exists or the prior court order makes no
specific provision for the payment of
medical and dental expenses for dependent
children, the court shall include in its
order a provision assigning responsibility
for the payment of reasonable and
necessary medical and dental expenses for
the dependant children." (1984)
30-2-9 "The expenses of the family and
the education of the children are
chargeable upon the property of both
husband and wife or of either of them."
(1943)
30-3-5 (which was amended in 1985), "When
a Decree of Divorce is rendered, the court
may include in it equitable orders
relating to the children, property and
parties. The court shall include the
following in every Decree of Divorce; (a)
an order assigning responsibility for the
payment of reasonable and necessary
medical and dental expenses of the
dependent children;" (1985)
It is the Plaintiff's argument that a petition for
modification is necessary to implement an order requiring the
Plaintiff to participate in paying his minor children's
uninsured health expenses, something he was refusing to do.
Section 78-45-7.1 simply states that when no prior court order
exists or the prior order makes no specific provision for
payment of medical and dental expenses that the court shall
include such an order.

In this case the prior order contains
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no specific provision for payment of such expenses, and §7845-7.1 provides no other option for the district court than to
enter such an order.
Further authority is found in the case of Smith v. Smith,
135 Utah Adv. Rpt. 33, 34 (Utah App. 1990) in which the court
stated:
Application of res judicata
is
distinguished, however, because of the
equitable doctrine that allows courts to
reopen determinations if the moving party
can demonstrate a substantial change of
circumstances. (Citations omitted) In
addition, the courts have continuing
jurisdiction bestowed by statute to enter
subsequent orders regarding the parties,
their children, or their property, as is
reasonable and necessary. (Emphasis
added)
The discretion of the court to enter an order requiring the
parties to equitably share in the uninsured portion of
expenses for their minor children's health is not predicated
upon a petition to modify or a finding of a substantial change
in circumstances, is not barred by res judicata,

and the

district court did not abuse its discretion in so ordering.
Plaintiff's argument that the district court order
amounts to a retroactive modification of the child support is
without merit.

Support is to provide foi: the normal living

expenses of a child, not including medical or dental expenses
beyond routine office visits.

That is why insurance is
18

required and that is why the legislature has recognized that
insurance does not cover all such expenses.

Hence, to guard

against the case of a parent who refuses to pay, such as
Plaintiff, the court is required to enter the instant order.
POINT III
INTEREST SHOULD NOT ACCRUE ON AN EQUITABLE
LIEN, AND PLAINTIFF IS ESTOPPED FROM
CLAIMING INTEREST BY HIS CONDUCT.
The only facts before the district court with respect to
the delay in payment of the Plaintiff's equitable lien are
uncontroverted and are contained in the affidavit of Mary Anne
Adelman a/k/a Mary Anne Lynch as follows:

"When the Plaintiff

asked me not to sell the property after my marriage, I agreed
to consider his proposal only on the condition that he not
receive interest on his equity and that he prepare a written
proposal."

(R. 291)

On this issue it is important to note

that the Plaintiff was awarded equity from the marital home in
an amount that was fixed at the time of entry of the Amended
Decree of Divorce in the sum of $34,636.00 less one-half the
costs of sale.

The home was sold for the sum of $83,700.00

which was approximately $5,800.00 less than the amount the
parties stipulated to as the fair market value of the home at
the time of divorce.

Therefore, the Defendant received a sum

significantly less than half the equity in the property.

19

Plaintiff was not required to share in capital improvements
(exceeding $20,000) or loss of equity•

Plaintiff suggested at

the time of Defendant's remarriage that the home not be sold
and that he not be paid his equity offering instead to propose
a trade for Defendant's interest in his retirement program.
Defendant agreed on condition that the equity not accrue
interest.

(R. 290-293, 261-287)

The case of Bettinger v. Bettincrer

134 Utah Adv. Rpt. 20

(Utah App. 1990) in addressing a similar situation involving
an equitable lien on a home, held that the equity could only
be fairly determined at the point of sale so that each party
would share in appreciation or depreciation and in capital
improvements.

The court determined that interest was not an

issue because equity was determined as of the sale date.

In

the event this Court were to determine that interest was
appropriate, then it should follow in accord with Bettinger
that the Plaintiff participate in the depreciation in the home
equity and also in all capital improvements on the home.

In a

case in which the court did deal with interest on an equitable
lien, Osguthorpe v. Osguthorpe, 131 Utah Adv. Rpt. 21, 24
(Utah App. 1990) the court held that "an equitable lien,
unlike a judgment, only gives the lien holder a right to
collect the debt out of the charged property" and that an
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equitable lien is not a judgment and that interest therefore
does not attach.

Either the Bettinger or Osguthorpe treatment

is equitable, the treatment argued for in Plaintiff's Brief is
not.
POINT IV
THE TRIAL COURT DID NOT ABUSE ITS
DISCRETION IN AWARDING THE DEFENDANT
REIMBURSEMENT FOR PART OF HER ATTORNEY'S
FEES.
An attorney fee affidavit was submitted to the court
stating that fees in excess of $1,800.00 had been incurred by
the Defendant in connection with the proceedings leading up to
and including the Order to Show Cause.
award $1,000.00.

The court chose to

Plaintiff attacks the award on the ground

that no evidence regarding need was submitted to the court.
The cases cited by the Plaintiff are inapplicable because all
deal with attorney's fees awarded upon divorce.

This order

was entered as a direct result of the Plaintiff's failure to
comply with the terms of the Divorce Decree.

Defendant was

required by Plaintiff's actions to resort to the court to
compel the Plaintiff to comply with the Decree and in so doing
incurred court costs and attorney's fees.

The court should

have awarded her every penny of out-of-pocket expense incurred
in enforcing the Decree of Divorce and no evidence of need is
necessary under this circumstance.
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Further, there is no

affidavit or other evidence ever submitted by the Plaintiff to
rebut the Defendant's affidavit•

This coupled with the lack

of a transcript under the circumstances makes it impossible
for Plaintiff to show abuse of discretion with respect to
attorney's fees.
POINT V
THE PLAINTIFF FAILED TO MEET HIS BURDEN OF
MARSHALLING THE EVIDENCE SUPPORTING THE
LOWER COURT RULING AND FAILED TO
DEMONSTRATE ABUSE OF DISCRETION.
The Plaintiff has not attempted to marshall the evidence
supporting the district court's ruling and, indeed, it would
be difficult to marshall the evidence without a transcript of
the hearing on the Order to Show Cause,

As the record stands

the only factual averments contained therein are the
affidavits of the Defendant and her attorney.
controverting evidence in the record.

There is no

It is not normal for

the trial court to enter findings of fact on an Order to Show
Cause hearing.

Defendant submits that they were not necessary

in this matter and that in any event, th€* facts in the record
are clear, uncontroverted and capable only of supporting the
Order entered by the district court.
Osquthorpe, Id.

Osauthorpe v.

In addition, no object to the lack of

Findings of Fact has been made.

The lower court's action is

entitled to a presumption of validity.
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Ruhsan v. Ruhsan, 742

P.2d 123, 124 (Utah App. 1987) Absent a showing of clear and
prejudicial abuse of discretion this court should not
interfere with the awards of the lower court.

Since the

Plaintiff has chosen not to provide the court with all of the
relevant evidence bearing on the issues raised in the appeal,
the only factual averments being Defendant's affidavits, the
Plaintiff has failed to comply with the requirement of Rule 11
of the Appellate Rules which requires that the party seeking
to overturn a lower court decision provide the court with all
evidence relevant to the issue raised on appeal.

The court

must presume the trial court's findings as reflected by the
trial court's rulings are supported by competent and
sufficient evidence.
POINT VI
ATTORNEY FEES ON APPEAL
Relying upon the provisions of §30-3-5, Utah Code Ann.,
1953, as amended Defendant requests that this court award her
judgment for costs and attorney fees incurred on appeal.
CONCLUSION
Defendant requests that Plaintiff's appeal be dismissed
Defendant
and that Plaintiff be awarded her costs and attorney fees
incurred on appeal.
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P.2d 123, 124 (Utah App. 1987)

Absent a showing of clear and

prejudicial abuse of discretion this court should not
interfere with the awards of the lower court.

Since the

Plaintiff has chosen not to provide the court with all of the
relevant evidence bearing on the issues raised in the appeal,
the only factual averments being Defendant's affidavits, the
Plaintiff has failed to comply with the requirement of Rule 11
of the Appellate Rules which requires that the party seeking
to overturn a lower court decision provide the court with all
evidence relevant to the issue raised on appeal.

The court

must presume the trial court's findings as reflected by the
trial court's rulings are supported by competent and
sufficient evidence.
POINT VI
ATTORNEY FEES ON APPEAL
Relying upon the provisions of §30-3-5, Utah Code Ann.,
1953, as amended Defendant requests that this court award her
judgment for costs and attorney fees incurred on appeal.
CONCLUSION
Defendant requests that Plaintiff's appeal be dismissed
and that Plaintiff be awarded her costs and attorney fees
incurred on appeal.
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HENRIOD & HENRIOD,

P.C.
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*he Federal Government's retirement sys?m for its employees is one of the best
matures of its employment system. The sys?m gives you a measure of income protecon in case of disability, will provide for
Dur family in case of death, and will pay
DU an annuity after retirement. You should
IOW what you are entitled to for the 7 per)nt (71/2 percent for law enforcement and
efighter personnel) deducted from your
ay for retirement purposes and for the
3ual amount contributed by your employer.
i meet increases in living costs, annuities
e adjusted to keep pace with the Consumer
i c e Index.

fhen You May Retire
DU may retire at the following ages, and
ceive an immediate annuity, if you have
least the amount of Federal service shown:

Typ«of
etiramtnt

Minimum
Age

Minimum
Service
(Year.)

62

5

None

J

60

20

None

J

55

30

50

20

You must retire under
special provisions for
law enlorcement and
firefighter personnel J

Any*
age

25

50*

20

Your agency must be
undergoing a major
reduction in force as
determined by the
Office of Personnel
Management

Any*
age

25

50*

20

Any
age

5

Optional

Discontinued
Service

Disability

Sped*
Requirements

None

Your separation must
be involuntary and not
for misconduct or delinquency
J
You must be totally
i disabled for service in
the position you occupy

nnuity is reduced if under age 55

lost military service can be counted toward
etirement, but all employees must have
t least 5 years of civilian service to be
ligibie to retire.

How Annuities Are Computed
Your basic annuity is computed on your
length of service (which includes unused
sick leave if you retire on an immediate
annuity) and "high-three" average pay. Your
"high-three" average pay is the highest
average basic pay you earned during any 3
consecutive years of service. Generally, your
basic annuity cannot be more than 80 percent of your "high-three" average pay, but
if the amount over 80 percent is due to
crediting your unused sick leave, it is payable. You can increase your retirement
income by buying additional annuity through
voluntary contributions.
Your yearly basic annuity is computed by
adding: (a) V/2 percent of your "high-three"
average pay times service up to 5 years,
(b) VA percent of your "high-three" pay
times years of service over 5 and up to 10,
(c) 2 percent of your "high-three" pay times
years of service over 10.
A slight variation of the basic annuity formula is used within the "high-three" average
pay is less than $5,000. If you need information about this variation, contact the Office
of Personnel Management, Retirement and
Insurance Programs, Washington, D.C.
20415.
Your basic annuity will be reduced if: (a)
you retire before age 55 (unless you retire
for disability or under the special provisions
for law enforcement officers and firefighters);
(b) you don't make a deposit for service
during which no deductions were taken
from your pay; or (c) you provide for a survivor annuitant.
Your annuity will be increased by all costof-living increases that occur after you
retire.
In addition, a comparative computation is
made, using your service and average pay
as of the day before the last cost-of-living
annuity increase. The higher of the two
rates is your annual annuity.

The purpose of the comparative computation
is to ensure that if you retire after a costof-living increase, your annuity will be no
less than it would have been if you had
retired the day before the annuity increase.

pay, or (b) the regular annuity obtained
after increasing your service by the time
between your death and the date you woul
have reached age 60, with certain exceptions.

Minimum Annuity

Your unmarried children will also be entitle
to annuities if you die in service. Their
annuities will continue until they reach age
18—or age 22 if they remain in school.

With some exceptions, the amount of your
monthly annuity will be at least as great
as Social Security's "smallest primary insurance amount."
If you retire for disability, you are guaranteed
a minimum annuity equal to thesmaller of:
(a) 40 percent of your "high-three" average
pay, or
(b) the regular annuity obtained after increasing your service by the time between
your retirement and your 60th birthday. This
guaranteed minimum applies only if you
are under age 60 when you retire and if your
earned annuity is less than this minimum.

If You Retire Before Age 55
If you voluntarily retire during a major reduction in force or if you are involuntarily
separated and are younger than 55, your
basic annuity will be reduced by one-sixth
of 1 percent for each month you are under 55.
There is no age reduction if you retire under
the disability provision or under the special
provision for law enforcement officers and
firefighters.

If You Should Die in Service
If you die in service after 18 months or more
of Federal civilian service, your widow(er)
will automatically get an annuity provided
you were married at least 1 year (or there
is a child of the marriage). Your widow(er)
ts entitled to a guaranteed minimum yearly
annuity which is 55 percent of the lesser of:
(a) 40 percent of your "high-three" average

Providing for Your Survivors
on Retirement
When you retire, you can either receive youi
full annuity or name your spouse as a survivor annuitant and receive a reduced annuity. If you choose a reduced annuity,
your spouse will be entitled to a survivor
annuity when you die. To provide a survivor
annuity, your annuity will be reduced by
21/2 percent of the first $3,600 of annuity,
plus 10 percent of the annuity over $3,600.,
The survivor annuity will be 55 percent c'
the amount of your annuity before this
reduction.
You may name your spouse as survivor
annuitant for only part of your annuity, and
then your annuity will not be reduced so
much. For example, if you are entitled to a
basic annuity of $6,000 a year, you can name
your spouse to receive a survivor annuity
based on only $2,000 of your annuity. Then'
your annuity will be reduced by 21/2 percent
of $2,000 and there will be no reduction on
the other $4,000. Of course, the survivor
annuity in this case would be 55 percent
of the $2,000 instead of 55 percent of $6,000.
If the spouse you named at retirement diea
before you, or the marriage is otherwise
dissolved, you will get your full annuity.
If you remarry after retirement, the new
spouse will be eligible for the same survivor annuity benefit as your spouse at time
of retirement. Your annuity may, if you sa
elect, again be reduced to provide this

Benefit. If you are unmarried at retirement
and later marry, you may, within one year
after marriage, elect a reduced annuity with
a survivor benefit to your spouse
To be eligible for a survivor benefit, the
spouse must be married to you for at least
1 year before your death, or, if married less
than 1 year, be the parent of a child born
of the marriage
However, if you are married and elect a
full annuity, your spouse (married to you
before or after retirement) will not be entitled
to an annuity upon your death but your
children will be entitled to an annuity as
described earlier If you are not married, you
can name someone with an insurable interest in you (a relative, for example) as a survivor annuitant, provided you are in good
health. In this case, the age of the survivor
annuitant would affect the amount of the
reduction in your basic annuity
Your decision to take a reduced annuity, with
survivor benefit to a named person having
an insurable interest, may be changed to
a reduced annuity with survivor benefit to
your spouse if you later marry The reduction
will be adjusted to take account of this
change. Your request for such a change must
be received by the Office of Personnel
Management no later than 1 year after the
marriage. Once the OPM accepts the change,
it cannot be changed again

A "deferred" annuity is figured as described
under How Annuities Are Computed. The
comparative computation does not apply
to deferred annuities Your spouse can
receive a survivor annuity but the formula
for computing this annuity depends on
when you leave Federal service If you die
before your deferred annuity begins, no
survivor annuity can be paid Instead, your
deductions will be paid in a lump sum.
If you leave your deductions in the retirement fund when you leave the service, and
later decide lhat you want them refunded,
the refund will be made provided you are
not already eligible for an annuity or are
within 31 days of being eligible for one

Making Deposits for Previous Service
If retirement deductions were not taken
from your pay during certain periods of
service, it may be to your advantage to
pay these deductions into the retirement
fund.
If you had a refund of retirement deductions
for prior service, it is usually to your
advantage to repay this money into the
retirement fund Paying into the fund under
these conditions is your own decision, it
would be wise to look into it promptly because interest is charged on these undeposited sums

If You Leave the Service

Information in This Leaflet

If you leave Federal employment before you
complete 5 years of service, you may have
your retirement deductions returned to you.

This general information will apply in most
cases, but is not meant to explain every
detail of retirement. If you need more specific information, your personnel office
will help you to obtain it.

If you leave after completing at least 5
years of service, but before you are eligible
for an "immediate" annuity, you can either
have your deductions returned or leave
the money in the retirement fund If you
leave your money in the fund, you will be
entitled to a "deferred" annuity at age 62.
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EMPLOYEES

Part 3

ran denied 61 S Ct. 65, 311 U.S 687t 85 show promotion to the grade of major
L.Ed. 444.
and entitlement to disability retired pay
on
the date of his release might be con.
"Where the President on May 27 ap„ „
. stdered as giving rise to a new and sens,
proved recommendation of Secretary of r a f e c i | u m i n v o i v i n g a a e w f a c t f a n d v
the Navy, that Marine officer be retired r u , e Qf e s t o p p e i b y j u d g m e n t was not fo,
on Aug. 1, the officer was retired as of a p p i l c a t l o n ; therefore, the member wai
the date fixed in the President's order e n t l t J e d tQ ^ d i f f e r e n c e between the di*
rather than as of May 27. Butler v L. a b m t y r e t i r e m e n t p a y o f a c a p tain and t
S.t 1«1, 91 Ct.Cl. 38.
major from Oct. 1, 1946, to June 12, 1964
Although a determination by the Court and to the retirement par of a majoi
of Claims that an Army officer was enti- from June 13, 1964, to Feb 28, 1966;
tied to disability retired pay from the however, no payment was authorized foi
date of his release to the date of judg- t n e period **om Sept. 16 to 30, 1946, since
ment, June 12, 1964, did not confer on provisions of former section 47a of thij
him the status of an officer on the dis- t i t l e £now this section] precluded retireability retired list nor provide authority m e n t f o p disability on other than tin
for payment of disability retirement pay f i r s t d a ^ °* t n e month. 1966, 45 Comp
for the period following the date of Gen. 819.
judgment, correction of his record to

SUBCHAPTER II—FORFEITURE OF ANNUITIES AND
RETIRED PAY
§ 8311.
Definitions
For the purpose of this subchapter—
(1) "employee" means—
(A) an employee as defined by section 2105 of this title;
(B) a Member of Congress as defined by section 2106 of
this title and a Delegate to Congress;
(C) a member or former member of a uniformed service;
and
(D) an individual employed by the government of the District of Columbia;
(2) "annuity" means a retirement benefit, including a disability insurance benefit and a dependent's or survivor's benefil
under subchapter II of chapter 7 of title 42, and a monthly annuity under section 228b or 228e of title 45, payable by an agency of the Government of the United States or the government oi
the District of Columbia on the basis of service as a civihar
employee and other service which is creditable to an employee
toward the benefit under the statute, regulation, or agreement
which provides the benefit, but does not include—
(A) a benefit provided under statutes administered by
the Veterans' Administration,
(B) pay or compensation which may not be dimmishec
under section 1 of Article III of the Constitution of the
United States;
(C) that portion of a benefit payable under subchapter II
of chapter 7 of title 42 which would be payable without tak394
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§ 8336.
Immediate retirement
(a) An employee who is separated from the service after becoming 55 years of age and completing 30 years of service is entitled to
an annuity.
(b) An employee who is separated from the service after becoming 60 years of age and completing 20 years of service is entitled to
an annuity.
(c)(1) An employee who is separated from the service after becoming 50 years of age and completing 20 years of service as a law
enforcement officer or firefighter, or any combination of such service totaling at least 20 years, is entitled to an annuity.
(2) An employee is entitled to an annuity if the employee—
(A) was a law enforcement officer or firefighter employed
by the Panama Canal Company or the Canal Zone Government
at any time during the period beginning March 31, 1979, and
ending September 30, 1979; and
(B) is separated from the service before January 1, 2000, after becoming 48 years of age and completing 18 years of service
as a law enforcement officer or firefighter, or any combination
of such service totaling at least 18 years.
(d) An employee who is separated from the service—
(1) involuntarily, except by removal for cause on charges of
misconduct or delinquency; or
(2) voluntarily, during a period when the agency in which
the employee is serving is undergoing a major reorganization, a
major reduction in force, or a major transfer of function, as determined by the Office of Personnel Management, and the employee is serving in a geographic area designated by the Office;
after completing 25 years of service or after becoming 50 years of
age and completing 20 years of service is entitled to an annuity.
(e) An employee who is voluntarily or involuntarily separated
from the service, except by removal for cause on charges of misconduct or delinquency, after completing 25 years of service as an air
traffic controller or after becoming 50 years of age and completing
20 years of service as an air traffic controller, is entitled to an annuity.
(f) An employee who is separated from the service after becoming 62 years of age and completing 5 years of service is entitled to
an annuity.
(g) A Member who is separated from the service after becoming
62 years of age and completing 5 years of civilian service or after
becoming 60 years of age and completing 10 years of Member service is entitled to an annuity. A Member who is separated from the
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(3) The provisions of this subsection shall not apply to an annuitant or to a survivor who is or becomes entitled to receive from the
United States an annuity or retired pay under any other civilian or
military retirement system, benefits under title II of the Social Security Act, a pension, veterans' compensation, or any other periodic
payment of a similar nature, when the monthly rate thereof, is
equal to or greater than the smallest primary insurance amount, including any cost-of-living increase added to that amount, authorized
to be paid from time to time under title II of the Social Security
Act.
(g) The Office shall prescribe regulations to provide that the
amount of any monthly annuity payable under this section accruing
for any month and which is computed with regard to service and includes any service referred to in section 8332(b)(6) performed by
an individual prior to January 1, 1969, shall be reduced by the portion of any benefits under any State retirement system to which
such individual is entitled (or on proper application would be entitled) for such month which is attributable to such service performed by such individual before such date.
(h) An individual entitled to an annuity from the Fund may
make allotments or assignments of amounts from his annuity for
such purposes as the Office of Personnel Management in its sole
discretion considers appropriate.
( i ) ( l ) No payments shall be made from the Fund unless an application for benefits based on the service of an employee or Member
is received in the Office of Personnel Management before the one
hundred and fifteenth anniversary of his birth.
(2) Notwithstanding paragraph (1) of this subsection, after the
death of an employee, Member, or annuitant, no benefit based on his
service shall be paid from the Fund unless an application therefor is
received in the Office of Personnel Management within 30 years
after the death or other event which gives rise to title to the benefit.
( j ) ( l ) Payments under this subchapter which would otherwise be
made to an employee, Member, or annuitant based upon his service
shall be paid (in whole or in part) by the Office to another person
if and to the extent expressly provided for in the terms of any court
decree of divorce, annulment, or legal separation, or the terms of
any court order or court-approved property settlement agreement incident to any court decree of divorce, annulment, or legal separation. Any payment under this paragraph to a person bars recovery
by any other person.
(2) Paragraph (1) shall only apply to payments made by the Office under this subchapter after the date of receipt in the Office of
written notice of such decree, order, or agreement, and such additional information and documentation as the Office may prescribe.
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(g) The annuity of an empioyee or Member retiring under section 8337 of this title'
is at least the smaller of—
(1) 40 percent of his average pay; or
(2) the sum obtained under subsections (a)-{c) or (n) of this section after
increasing his service of the type last performed by the period elapsing between^
the date of separation and the date he becomes 60 years of age.
However, if an employee or Member retiring under section 8337 of this title is
receiving retired pay or retainer pay for military service (except that specified in
section 8332(c)(1) or (2) of this title) or Veterans' Administration pension or compel
sation in lieu of such retired or retainer pay, the annuity of that employee or'
Member shall be computed under subsection (a), (b), (c), or (n) of this section, as
appropriate, excluding credit for military service from that computation. If the
amount of the annuity so computed, plus the retired or retainer pay which is
received, or which would be received but for the application of the limitation in
section 5532 of this title, or the Veterans' Administration pension or compensation in
lieu of such retired or retainer pay, is less than the smaller of the annuity otherwise^
payable under paragraph (1) or (2) of this subsection, an amount equal to the.
difference shall be added to the annuity payable under subsection (a), (b), (c), or (n)'
of this section, as appropriate.
< (h) The annuity computed under subsections (a), (b), (d)(5), and (f) of this section
for an employee retiring under section 8336(d), (h), or (j) of this title is reduced by lk
of 1 percent for each full month the empioyee is under 55 years of age at the date of
separation. The annuity computed under subsections (c) and (f) of this section for1 a
Member retiring under the second or third sentence of section 8336(g) of this title or
the third sentence of section 8338(b) of this title is reduced by l/i2 of 1 percent for
each full month not in excess of 60 months, and lk of 1 percent for each-full month in
excess of 60 months, the Member is under 60 years of age at the date of separation.
The annuity computed under subsections (a), (d)(6), and (f) of this section for a judge^
of the United States Court of Military Appeals retiring under the second sentence of
section 8336(k) of this title or the third sentence of section 8338(c) of this title is
reduced by V12 of 1 percent for each full month not in excess of 60 months, and lk of
1 percent for each full month in excess of 60 months, the judge is under 60 years of
age at the date of separation.
(i) For the purposes of subsections (a)-(h) and (n) of this section, the total service,
of any employee or Member shall not include any period of civilian service after July
31, 1920, for which retirement deductions or deposits have not been made under
section 8334(a) of this title unless—
(1) the employee or Member makes a deposit for such period as provided in
section 8334(c) or (d) of this title; or
(2) no deposit is required for such service, as provided under section 8334(g)
of this title or under any statute.
(j)(l) The annuity computed under subsections (aMi) and (n) of this section (or a
portion of the annuity, if jointly designated for this purpose by the employee or
Member and the spouse of the employee or Member under procedures prescribed by
the Office of Personnel Management) for an employee or Member who is married at
the time of retiring under this subchapter is reduced as provided m paragraph (4) of
this subsection in order to provide a survivor annuity for the spouse under section
8341(b) of this title, unless the employee or Member and the spouse jointly waive the
spouse's right to a survivor annuity in a written election filed with the Office at the
time that the employee or Member retires. Each such election shall be made in
accordance with such requirements as the Office shall, by regulation, prescribe, and
shall be irrevocable. The Office shall provide, by regulation, that an employee or
Member may waive the survivor annuity without the spouse's consent if the
empioyee or Member establishes to the satisfaction of the Office—
(A) that the spouse's whereabouts cannot be determined, or
(B) that, due to exceptional circumstances, requiring the employee or Member
to seek the spouse's consent would otherwise be inappropriate.
(2) If an employee or Member has a former spouse who is entitled to a survivor
annuity as provided in section 8341(h) of this title, the annuity of the employee or
Member computed under subsections (aHO and (n) of this section (or any designated
portion of the annuity, in the event that the former spouse is entitled to less than 55
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percent of the employee or Member's annuity) is reduced as provided in paragraph
(4) of this subsection.
(3) An employee or Member who has a former spouse may elect, under procedures
prescribed by the Office, to have the annuity computed under subsections (aHi) and
(n) l of this section or a portion thereof reduced as provided in paragraph (4) of this
subsection in order to provide a survivor annuity for such former spouse under
section 8341(h) of this title, unless all rights to survivor benefits for such former
spouse under this subchapter based on marriage to such employee or Member were
waived under paragraph (1) of this subsection. An election under this paragraph
shall be made at the time of retirement or, if later, within 2 years after the date on
which the marriage of the former spouse to the employee or Member is dissolved,
subject to a deposit in the Fund by the retired employee or Member, within such
2-year period, of an amount determined by the Office, as nearly as may be
administratively feasible, to reflect the amount by which the annuity of such
employee or Member would have been reduced if the election had been continuously
in effect since the date the annuity commenced, plus interest. For the purposes of
the preceding sentence, the annual rate of interest for each year during which the
annuity would have been reduced if the election had been in effect since the date the
annuity commenced shall be 6 percent. If the employee or Member does not make
such a deposit, the Office shall collect the amount of the deposit by offset against
the employee or Member's annuity, up to a maximum of 25 percent of the net
annuity otherwise payable to the employee or Member, and the employee or Member
is deemed to consent to such offset An election under this paragraph-—
(A) shall not be effective to the extent that it—
(i) conflicts with—
(I) any court order or decree referred to in subsection (h)(1) of
section 8341 of this title, which was issued before the date of such
election; or
(II) any agreement referred to in such subsection which was entered
into before such date; or
(ii) would cause the total of survivor annuities payable under subsections
(b), (d), (f), and (h) of section 8341 of this title based on the service of the
employee or Member to exceed 55 percent of the annuity to which the
employee or Member is entitled under subsections (aHi) and (n) of this
section; and
(B) shall not be effective, in the case of an employee or Member who is then
married, unless it is made with the spouse's written consent.
The Office shall provide by regulation that subparagraph (B) of this paragraph maybe waived for either of the reasons set forth in the last sentence of paragraph (1) of
this subsection. In the case of a retired employee or Member whose annuity is being
reduced in order to provide a survivor annuity for a former spouse, an election to
provide or increase a survivor annuity for any other former spouse (and to continue
an appropriate reduction) may be made within the same period that, and subject to
the same conditions under which, an election could be made under paragraph (5)(B)
of this subsection for a current spouse (subject to the provisions of this paragraph
relating to consent of a current spouse, if the retired employee or Member is then
married). The opportunity to make an election under the preceding sentence is in
addition to any opportunity otherwise afforded under this paragraph.
(4) In order to provide a survivor annuity or combination of survivor annuities
under subsections (b), (d), (f), and (h) of section 8341 of this title, the annuity of an
employee or Member (or any designated portion or portionb thereof) is reduced by
2l/2 percent of the first $3,600 thereof plus 10 percent of so much thereof as exceeds
$3,600.
(5KA) Any reduction in an annuity for the purpose of providing a survivor
annuity for the current spouse of a retired employee or Member shall be terminated
for each full month—
(i) after the death of the spouse, or
(ii) after the dissolution of the spouse's marriage to the employee or Member,
except that an appropriate reduction shall be made thereafter if the spouse is
entitled, as a former spouse, to a survivor annuitv under section 8341(h) of this
title.
15U.S.CA—10
l990SuppPamph
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resulted had the employee or Member involved elected such annuity at the time of
retiring.
(6) The Office shall, on an annual basis, inform each employee or Member who is
eligible to make an election under this Subsection of the right"to make such election
and the procedures and deadlines applicable to such election.
(o)(l) In computing an annuity under this subchapter for an employee whose
service includes service that was performed on a part-Lime basis—
(A) the average pay of the employee, to the extent that it includes pay for
service performed in any position on a part-time basis, shall be determined by
using the annual rate of basic pay that would be payable for full-time service in
the position; and
(B) the benefit so computed shall then be multiplied by a fraction equal to the
ratio which the employee's actual service, as determined by prorating an
employee's total service to reflect the service that was performed on a part-time
basis, bears to the total sen-ice that would be creditable for the employee if all
of the service had been performed on a full-time basis.
(2) For the purpose of this subsection, employment Dn a part-time basis shall not
be considered to include employment on a temporary or intermittent basis.
(As amended Pub.L. 96-391, § 1. Oct. 7, 1980, 94 Stat. 1557; Pub.L 96-499, Title IV, § 404(a),
Dec. 5, 1980, 94 Stat 2606; Pub.L. 97-253, Title III, § 303(b), Sept. 8, 1982. 96 Stat. 794; Pub.L.
97-276, § 151(f). Oct. 2, 1982, 96 Stat. 1202, Pub.L. 98-94, Title XII. § 1256(e), Sept. 24, 1983, 97
Stat. 702; Pub.L. 98-249. § 3(a), Mar. 31. 1984, 98 Stat. 117; Pub.L 98-271, § 3(a>, Apr. 30, 1984,
98 Stat. 163; Pub.L. 98-299, § 3(a), May 25, 1984, 98 Stat. 214; Pub.L. 98-325. § 3(a), June 20,
1984, 98 Stat. 268; Pub.L 98-353, Title I, §§ U2, 116(d), 121(f), Juiv 10, 1984, 98 Stat. 343, 344,
346; Pub.L. 93-532, § 2(c), Oct 29, 2984, 93 Stat 2104; Pub.L 98-425. § 2(3). Nor 3, 1984, 98
Stat. 3195; Pub.L 99-251, Title II, § 203(aH<i), Title III. § 307ia), Feb. 27, 1986, 100 Stat. 23-25,
28; Pub.L 99-272, Title XV, § 15204(aXU, Apr. 7, 1986, 100 Stat. 334; Pub.L 100-53, § 2(d),
June 18, 1987, 101 Stat. 368.)
1 So in original. The word "after" is probably unnecessary
Amendment of Subsec. (h)
Pub.L 101-194, Title V, § 506(b)(8), (d), Nov. 30, 1989, 103 Stat. 1759,
provided that, to take effect on Jan. 1, 1991, subsec. (h) of this section is
amended by striking the period at the end of the first sentence and
inserting in lieu thereof the following: " except that such reduction
shall not apply in the case of an employee retiring under section 8336(h)
for failure to be recertified as a &emor executive."
H i s t o r i c a l and S t a t u t o r y N o t e s
Codification. Section contains suosec. (o) a*
added by Pub.L 99-251 and another subsec. (o)
as added by Pub.L 99-272.
Amendment by section 3(a) of Pub.L. 98-271
substituting "May 26, 1984" for "April 1, 1984"
was executed by substituting "May 26, 1984" for
"May 1. 1984" as the probable intent of Congress
in view of the prior substitution of "May 1. 1984"
for "April 1, 1984" by section 3(a) of Pub.L
98-249
,
,
,, . e n . . oc ,.rt
Amendment by section 3(a) of Pub.L. 98-249
.•w
i .no4.,V «* i i ,nci,,
substituting "May 1, 1984" for April 1, 19 4"
was executed to subsec. (n) of this section as the
probable tatcnt ofCongress notw^ndm^^
torv language that the amendment be executed t 0
subsec. (o) of this section.
1987 Amendment. Subsec. (n) Pub L 100-53
insened reference to United States magistral*,
included service as a United States magistrate and
as a United States Commissioner, and substituted
provision that average pay be used for provision
that average annual pay be used.
1986 Amendments. Subsec 0X3)
Pub I„
99-251, § 203(a), added ", unless all rights t 0
survivor benefits for such former spouse und*r

this subchapter based on marriage to such emP t o y e c o r M e m b c r w c r e * a , v e d u n d e r paragrapn
(!> o f t h l s subsection".
Subsec. (j)(5XB). Pub.L 99-251, § 203(b),
substituted provisions directing that any reduction
»" an annuity for the purpose of providing a
survivor annuity for a former spouse of a retired
«•"!**« o r Member be terminated for each full
«*>»"" a ^ r the former spouse remarries before
reaching age 55 or dies, and that this reduction be
replaced by an appropriate reduction or reductions under paragraph (4) of this subsection if the
.
w u i_ ,\
.u r„
retired employee
or Member has (l) another forP
^
J h o l s m u M lQ a ^ ^
ann
^ ,
, ( } a
g341(h) of h
ammt
{Q w h o m ^
or Mcmber was
^ ^ a t ^ t | f | | e Qf m i m m t a n d w u h r e s p c c l
tQ

whom

w a i V ed

a

survjvor

annuuy

was

nQ|

jo|m|y

under paragraph (1) of this subsection, or
(m) a currcnt spouse w h o m
t h e employee or
Member married after retirement and with respect
t 0 w h o m a n election has been made under subpara g r a p h ( C ) o f t h l s p a r a g r a p h o r subsection (k)(2)
o f t m s ^ , 0 ^ for provisions which directed that
any reduction in an annuity for the purpose of
providing a survivor annuity for a former spouse
of a retired employee or Membcr has to be termi-
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nated for each full month after the former spouse
remarried before reaching age 55 or died, unless
the employee or Member elected, within 2 years
after the former spouse's death or remarriage, to
continue the reduction in order to provide a survivor annuity or increase the survivor annuity for
the current spouse of the retired employee or
Member, but that notwithstanding such provisions
a reduction m an annuity could not be terminated
under such clause, and an election made under
such clause with respect to a current spouse after
a remarriage before age 55 or the death of a
former spouse could not be effective if, and to the
extent that, continuation of the reduction was
necessary m order to provide for any survivor
annuity, or any increase in a survivor annuity,
which became payable under section 8341(hX2) of
this title to any other former spouse as a result of
such remarriage or death.
Subsec. (jX5XO(v), (vi).
Pub.L. 99-251,
§ 203(c)(1), added ds. (v) and (vi).
Subsec. (k)(D
PubL. 99-251, § 203(c)(2),
added provision directing that, in the case of a
married employee or Member, an election under
this paragraph on behalf of the spouse may be
made only if any right of such spouse to a survivor annuity based on the service of such employee
or Member is waived in accordance with subsection (j)O) of this section.
Subsec.
(kX2XBX0
Pub.L.
99-251.
§ 203(c)(3XA), substituted provisions directing
that the election and reduction shall take effect on
the first day of the first month beginning after the
expiration of the 9-month penod beginning on the
date of marriage and that any such election to
provide a survivor annuity for a person shall
prospectively void any election made by the employee or Member under paragraph (1) of this
subsection with respect to such person, or shall, if
an election was made by the employee or Member
under such paragraph with respect to a different
person, prospectively void such election if appropriate written Application is made by such employee or Member at the time of making the election
under this paragraph, for provisions which directed that the election and reduction had to take
effect the first day of the first month beginning 9
months after the date of marriage and would
prospectively void any election previously made
under paragraph (1) of this subsection.

Subsec. OX I). Pub.JL 98-615, 5 2(3XA), substituted provisions that at the time of retirement
an employee's pension will be reduced to provide
survivor benefits to the spouse unless the employee or Member and the spouse jointly waive the
spouse's right to the survivor annuity in a written
statement filed with the Office of Personnel
Management which shall be made in accordance
with such requirements as prescribed by the Office
by regulation and which shall be irrevocable and
that the Office, by regulation, must provide that
an employee may waive the survivor annuity without the spouse's consent only when the spouse's
whereabouts are unknown to the employee or, due
to exceptional circumstances it would be inappropriate to require the employee to seek the spouse's
consent for provisions that at the time of retirement an employee's pension would be reduced by
Vh percent of so much thereof as did not exceed
$3,600 and by 10 percent of so much thereof as
exceeded that amount, unless the employee or
member notified the Office of Personnel Management in writing at the time of retirement that he
did not desire any surviving spouse to receive an
annuity under section 8341(b) of this title, and
struck out provisions for the restoration to the
employee or Member of his full pension, as if such
reduction had not taken place, for each full month
in which such employee or Member was not
married, and providing the employee or Member a
nght of irrevocable election of reduction for the
benefit of a subsequent spouse, in the event of
remarriage, in an amount equal to the prior reduction, to take effect 1 year after remarriage.
Subsec. 0X2) Pub L 98-615, § 2(3XA), substituted provision that if an employee or Member
has a former spouse who is entitled to a survivor
annuity as provided in section 8341(h) of this title,
the annuity of the employee or Member computed
under subsecs (aHO and (n) (or any designated
portion of the annuity, in the event that the
former spouse is entitled to less than 55 percent of
the employee or Member's annuity) is reduced as
provided in par (4) for provision that anv written
notification (or designation) by any employee or
Member under the first sentence of paragraph (1)
would not be considered valid unless the employee
or Member established to the satisfaction of the
Office that the spouse had been notified of the loss
of or reduction in survivor benefits or that the
employee or Member had complied with such
notification requirements as the Office would, by
regulation, prescribe

Subsec.
(kX2)(B)(n).
PubL.
99-251,
§ 203(cX3XB), struck out "(other than an employee or Member who made a previous election
unaer paragraph (1) of this subsection)" following
"retired employee or Member"
Subsec
(kX2)(D)
PubL.
99-251,
§ 203(c)(3XQ, added subpar (D)
Subsec (o)
PubL. 99-272, § 15204(aXD.
added subsec. (o)
Pub L. 99-251, § 307(a), added subsec. (o).
1984 Amendments.
Subsec. (0
PubL.
98-353, § 112, substituted "and (n)M for "and
Subsec (g) Pub.L 98-353, § 116(d)(1), added "or (n)" after "(c)" in par. (2).
Pub L. 98-353, § 116(d)(2), substituted "(c), or
(n)" for "or (c)M wherever appearing in provision
following par (2)
Subsec OXO PubL 98-353, § 112, substituted "and (n)M for "and (o)M

Subsec. 0X3H5) PubL. 98-615, § 2(3)(A),
added pars (3) to (5)
Subsec (k)(l) PubL 98-353, § 112, substituted "and (n)" for "and (o)M
Subsec. (k)(l) PubL. 98-615, § 2(3)(B), substituted "an employee or Member" for "an unmanned employee or Member'
Subsec (k)(2XA) PubL 98-615, § 2(3)(Q,
designated existing provisions as subpar (A), in
subpar (A) as so designated substituted "such
employee or Member's spouse • for "his spouse"
and "within 2 vears after such employee or Member marries or, if later, within 2 years after the
death or remamage of any former spouse of such
employee or Member who was entitled to a survivor annuity under section 8341(h) of this title
(or of the last such surviving former spouse, if
there was more than one), a reduction in the
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former spouse of an employee or Member who completed less than 18 months of
service covered by this subchapter.
(2) If an employee or- Member dies after completing at least 18 months of civilian
service, or an employee or Member dies after retiring under this subchapter, and is
survived by a spouse or a former spouse who is the natural or adoptive parent of a
surviving child of the employee or Member, that surviving child is entitled to an
annuity equal to the smallest of—
(A) 60 percent of the average pay of the employee or Member divided by the
number of children;
(B) $900; or
(C) $2,700 divided by the number of children;
subject to section 8340 of this title. If the employee or Member is not survived by a
spouse or a former spouse who is the natural or adoptive parent of a surviving child
of the employee or Member, that surviving child is entitled to an annuity equal to the
smallest of—
(i) 75 percent of the average pay of the employee or Member divided by the
number of children;
(ii) $1,080; or
(iii) $3,240 divided by the number of children;
subject to section 8340 of this title.
(3) The annuity of a child under this subchapter or under the Act of May 29, 1930,
as amended from and after February 28, 1948, commences on the day after the
employee or Member dies, or commences or resumes on the first day of the month in
which the child later becomes or again becomes a student as described by subsection
(a)(3) of this section, if any lump sum paid is returned to the Fund. This annuity and
the right thereto terminate on the last day of the month before the child—
(A) becomes 18 years of age unless he is then a student as described or
incapable of self-support;
(B) becomes capable of self-support after becoming 18 years of age unless he
is then such a student;
(C) becomes 22 years of age if he is then such a student and capable of
self-support;
(D) ceases to be such a student after becoming 18 years of age unless he is
then incapable of self-support; or
(E) dies or marries;
whichever first occurs. On the death of the surviving spouse or former spouse or
termination of the annuity of a child, the annuity of any other child or children shall
be recomputed and paid as though the spouse, former spouse, or child had not
survived the employee or Member.
(f) If a Member heretofore or hereafter separated from the service with title to
deferred annuity from the Fund hereafter dies before having established a valid
claim for annuity and is survived by a spouse to whom married at the date of
separation, the surviving spouse—
[See main volvme for text of (1) and (2) J
Notwithstanding the preceding sentence, an annuity payable under this subsection to
the surviving spouse of a Member may not exceed the difference between—
(A) the annuity which would otherwise be payable to such surviving spouse
under this subsection, and
(B) the amount of the survivor annuity payable to any former spouse of such
Member under subsection (h) of this section.
(g) In the case of a surviving spouse whose annuity under this section is
terminated because of remarriage before becoming 55 years of age, annuity at the
same rate shall be restored commencing on the day the remarriage is dissolved by
death, annulment, or divorce, if—
[See main volume for text of (1) and (2) J
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(l) Subject to paragraphs (2) through (5) of this subsection, a former spouse of
ceased employee, Member, annuitant, or former member who was separated
i the service with title to a deferred annuity under section 8338(b) of this title is
led to a survivor annuity under this subsection, if and to the extent expressly
ided for in an election under section 8339(j)(3) of this title, or in the terms of any
*e of divorce or annulment or any court order or court-approved property
ement agreement incident to such decree.
KA) The annuity payable to a former spouse under this subsection may not
.d the difference between—
(i) the amount applicable in the case of such former spouse, as determined
under subparagraph (B) of this paragraph, and
(ii) the amount of any annuity payable under this subsection to any other
former spouse of the employee. Member, or annuitant, based on an election
Dreviously made under section 8339(j)(3) of this title, or a court order previously
ssued.
, The applicable amount, for purposes of subparagraph (A)(i) of this paragraph
e case of a former spouse, is the amount which would be applicable—
(i) under subsection (b)(4)(A) of this section in the case of a widow or
vidower, if the deceased was an employee or Member who died after retirement;
(ii) under subparagraph (A) of subsection (d) of this section in the case of a
vidow or widower, if the deceased was an employee or Member described in the
:*irst sentence of such subsection; or
(iii) under subparagraph (A) of subsection (f) of this section in the case of a
;urviving spouse, if the deceased was a Member described in the first sentence
if such subsection.
The commencement and termination of an annuity payable under this subsecshail be governed by the terms of the applicable order, decree, agreement, or
on, as the case may be, except that any such annuity—
(A) shall not commence before—
(i) the day after the employee, Member, or annuitant dies, or
(ii) the first day of the second month beginning after the date on which
the Office receives written notice of the order, decree, agreement, or
election, as the case may be, together with such additional information or
documentation as the Office may prescribe,
whichever is later, and
(B) shall terminate—
(i) in the case of an annuity computed by reference to clause (i) or (ii) of
paragraph (2KB) of this subsection, no later than the last day of the month
before the former spouse remarries before becoming 55 years of age or
dies; or
(ii) in the case of an annuity computed by reference to clause (iii) of such
paragraph, no later than the last day of the month before the former spouse
remarries or dies.
. For purposes of this subchapter, a modification in a decree, order, agreement,
jction referred to in paragraph (1) of this subsection shall not be effective—
(A) if such modification is made after the retirement or death of the employee
r Member concerned, and
(B) to the extent that such modification involves an annuity under this
ubsection.
For purposes of this subchapter, a decree, order, agreement, or election
•ed to in paragraph (1) of this subsection shall not be effective, in the case of a
T spouse, to the extent that it is inconsistent with any joint designation or
r previously executed with respect to such former spouse under section
i)(l) of this title or a similar prior provision of law.
Any payment under this subsection to a person bars recovery by any other
n.
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Note 4
and Intercourse] and section 292 of the Central
Intelligence Agency Retirement Act of 1964 [set
out as a note under section 403 of Title 50, War
and National Defense] for Certain Employees
shall not apply with respect to either the amendments made by section 2 [amending this section
and sections 8331. 8334, 8339, 8342. 8345 and
8348 of this title] or the preceding provisions of
this section."
Amendment by Pub.L. 98-353 effective July 10,
1984. see section 122(a) of Pub.L. 98-353, set out
as an Effective Date note under section 151 of
Title 28, Judiciary and Judicial Procedure.
[Section 9(b) of Pub.L. 99-549 provided that:
"The amendments made by this section (amending
subsecs. (aX4), and (5) and (0 of section 4 of
Pub.L. 98-615] shall be effective as of May 7,
1985".}
[Section 501(b) of Pub L. 99-556 provided that:
"The amendments made by this section [amending
subsecs. (a)(4)(B), (5)(A), (B)(m), and (f) of this
note] shall be effective as of May 7, 1985"]
Effective Date of 1980 Amendment. Section
5(a) of Pub.L. 96-179 provided that; "(a) The
amendments made by the first section [amending
this section] and section 2 of this Act [amending
section 8901 of this title] shall take effect on the
date of the enactment of this Act [Jan. 2. 1980],
except that no benefits under chapter 89 of title 5,
United States Code [section 8901 et seq. of this
title], made available by reason of such amend*
ments shall be payable for any period before
October 1, 1979."
Additional Elections Under Civil Service Retirement Spouse Equity Act of 1984. Pub.L.
99-251, Title II, § 201(d), Feb. 27, 1986, 100
Stat. 23, provided that:
"(1) Notwithstanding the time limitation prescribed in subparagraph (A) of section 4(b)(1) of
the Civil Service Retirement Spouse Equity Act of
1984 [section 4(b)(1)(A) of Pub.L. 98-615, set out
as a note under this section], an election may be
made under such subparagraph before the expiration of the 12-month period beginning on the date
on which the regulations under paragraph (3) of
this subsection first take effect.
"(2) Any retired employee or Member who has
made an election under section 4(b)(1)(A) of the
Civil Service Retirement Spouse Equity Act of
1984 [section 4(b)(i)(A) of Pub.L. 98-615, set out
as a note under this section] (as in effect at the
time of such election) before the regulations under
paragraph (3) of this subsection become effective
may modify such election by designating, in writing, that only a portion of such employee or
Member's annuity is to be used as the base for the
survivor annuity for the former spouse for whom
the election was made. A modification under this
subparagraph shall be subject to the deadline under paragraph (1) of this subsection.
"(3) The Office of Personnel Management shall
prescribe regulations to carry out this subsection,
including regulations under which an appropnate
refund shall be made in the case of a modification
under paragraph (2) of this subsection."
Legislative History. For legislative history and
purpose of Pub.L. 96-179, see 1979 U.S. Code
Cong, and Adm. News, p. 2672. See, also, Pub.L.
98-353, 1984 U.S. Code Cong, and Adm. News,
p. 576; Pub.L. 98-615, 1984 U.S. Code Cong, and

Adm. News. p. 5540; Pub.L. 99-272, 1986 U.S.
Code Cong, and Adm.News, p. 42.

Code of Federal Regulations
Retirement and annuities, see 5 CFR 831.101.

Notes of Decisions
Election of benefits 12a
Eligibility 12
Intervention 15
Lived with employee 10
Notice 11
Putative spouses 13
Standing to sue 17
Stepchildren 16
Widow 14

3.

State regulation and control
Taylor v. U.S., 1978, 591 F.2d 688 [main volume] 219 Ct.Cl. 86.
California community property laws, to extent
they conflicted with federal statutory scheme,
were required to yield to that scheme under supremacy clause and, hence, were not relevant to
determination by Ment Systems Protection Board
whether public employee's first wife, rather than
woman he married without divorcing first wife,
was a widow entitled to a survivor annuity although California laws defining familial relationships couid be used to determine who was married
to public employee at time of death. Money v.
Office of Personnel Management, C.A.Fed.1987,
811 F.2d 1474
Amendments to civil service retirement law
made after retired federal employee elected not to
provide wife with survivor's annuity, including
amendments requiring notice to spouse and consent of spouse before employee can elect not to
provide survivor's annuity, were prospective in
operation and changed civil service retirement
law, and thus, such amendments did not preclude
determination that California community property
law cannot be applied to invalidate employee's
election, made in accordance with federal law as it
then stood, not to provide survivor's annuity
Roeblmg v. Office of Personnel Management,
C.A.Fcd.1986, 788 F.2d 1544
Federal statutes and regulations dealing with
survivor annuity for surviving spouse of Federal
employees preempt Louisiana community property law thus precluding former spouse of former
federal civil service employee, who was not retired
on date of his death, from acquiring a proportional interest in employee's surviving spouse's survivor annuity, either individually or in her representative capacity as administratrix of succession of
employee, for an indeterminate time or until such
time as judgment against succession of decedent is
satisfied in full. Matter of Succession of Sims,
La.App. t Cir 1985, 464 So 2d 991, wnt denied
467 So.2d 532, 541
4.

Marital status—Generally
Requirement for survivor annuity under Spouse
Equity Act that former spouse of Federal employee not have remarried before age 55 applies only
to exclude those who were remarried after Sep-
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but does not apply in the case of a Congressional employee, military reserve
technician, law enforcement officer firefighter, or air traffic controller
(Added Pub L. 99-335, Title I, f 101(a), June 6, 1986, 100 Stat. 527, and amended Pub L. 99-556,
Title I, § 105(bX2), Oct. 27, 1966, 100 Stat 3132.)
- Histoncal and Statutory1 Notes
1986 Amendment. Subsec (D^XA) Pub L.
99-556, 5 105(b)(2), substituted "section 8412(g)
or 8413(b)" for "section 8413(br
Subsec (f)(2)(B) Pub L. 99^-556, § 105(bX2),
substituted "section 8412(g) or 8413(b)* for 4sec-

Legislative History. For legislative history and
purpose of Pub L. 99-335, see 1986 U.SCode
° S a n d A d m News, p 1405

c n
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EfTectiTe Date. Section effective Jan 1, 1987
see section 702(a) of Pub L. 9W35, set out as a
note under section 8401 of this title.

U n , t e d S t a t c s <s=339 1
< 5)
CJS United States §§ 17, 44

§ 8416.. Survivor redaction for a current spouse
1,1

(a)(1) If *an employee or Member is manned at the time of retiring under this
chapter, the reduction described in section 8419(a) shall be made unless the employee
or Member and the spouse jointly waive, by written election, any right which the
spouse may have to a survivor annuity under section 8442 based on the service of
such employee or Member. A waiver under this paragraph shall be filed with the
Office under procedures prescribed by the Office.
(2) Notwithstanding paragraph (1), an employee or Member who is maimed at the
time of retiring under this chapter may waive the annuity for a surviving spouse
without the spouse's consent if the employee or Member establishes to the satisfac
tion of the Office (m accordance with regulations prescribed by the Office)—
(A) that the spouse's whereabouts cannot be determined, or
(B) that, due to exceptional circumstances, requiring the employed or Member
to seek the spouse s consent would otherwise be inappropriate

(3) Except as provided in subsection (d), a waiver made under this subsection shall
be irrevocable
(b)(1) Upon remarriage, a retired employee or Member who was married at the
time of returement (including an employee or Member whose annuity was not
reduced to provide a survivor annuity for the employee s or Member's spouse or
former spouse as of the time of retirement) may irrevocably elect during such
marriage, in a signed wntmg received by the Office within 2 years after such
remamage or, if later, within 2 years after the death or remarriage of any former
spouse of such employee or Member who was entitled to a survivor annuity under
section 8445 (or of the last such surviving former spouse, if there was more than
one), a reduction in the employee s or Member s annuity under section 8419(a) for the
purpose of providing an annuity for such employee s or Member's spouse in the
event such spouse survives the employee or Member
(2) The election and reduction shall be effective the first day of the second month
after the election is received by the Office, but not less than 9 months after the date
of the remarriage
(3) An election to provide a survivor annuity to an individual under this subsec
Uon—
(A) shall prospectively void any election made bv the employee or Member
under section 8420 with respect to such individual or
(B) shall, if an election was made by the emplo\ee or Member under section
8420 with respect to a different individual, prospectively void such election if
appropriate written application is made by such emplovee or Member at the time
of making the election under this subsection
(4) Any election under this subsection made by an employee or Member on behalf
of an individual after the retirement of such emplo\ee or Member shall not be
effective if—
(A) the employee or Member was married to such individual at the time of
retirement, and
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(b)(1) An employee or Member who has a former spouse may elect, under
procedures prescribed by the Office, a reduction m the annuity of the employee or
Member under section 8419(a) m order to provide a survivor annuity for such former
spouse under section 8445.
(2) An election under this subsection shall be made at the time of retirement or, if
the marriage is dissolved after the date of retirement, within 2 years after the date
on which the marriage of the former bpouse to the employee or Member is so
dissolved.
(3) An election under this subsection—
(A) shall not be effective to the extent that it—
(i) conflicts with—
(I) any court order or decree referred to in section 8445(a) which was
issued before the date of such election; or
(II) any agreement referred to m such section 8445(a) which was
entered into before such date, or
(ii) would cause the total of survivor annuities pavable under sections
8442 and 8445, respectively, based on the service of the emplovee or
Member to exceed the amount which would be payable to a widow or
widower of such employee or Member under such section 8442 (determined
without regard to any reduction to provide for an annuity under such
section 8445), and
(B) shall not be effective, in the eabe of an employee or Member who is then
married, unless it is made with the spouse's written consent.
The Office shall by regulation provide that subparagraph (B) may be waived for
either of the reasons set forth in section 8416(a)(2)
(Aaded Pub.L. 99-335, Title I. § 101(a), June 6 1986. 100 Sut. 530)
Historical and Statutory Notes

Library References

Effective Date. Section effective Jan 1, 1987,
see section 702(a) of Pub L. 99-333, set out as a
note under section 8401 of this title
Legislative History. For legislative history and
purpose of Pub L 99-335, L 1986 U S Code
Cong and Adm.News, p 1405
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§ 8418. Survivor elections; deposit; offsets

"*•

(a)(1) An individual who makes an election under subsection (b) or (c) of section
8416 or section 8417(b) which is required to be made withm 2 years after the date of
a prescribed event shall deposit into the Fund, before the expiration of the 2-year
period involved, an amount determined b\ the Office (as nearly as may be administratively feasible) to reflect the amount by which the annuity of such individual
would have been reduced if the election had been m effect since the date of
retirement (or, if later, and in the case of an election under such section 8416(b),
since the date the previous reduction in the annuity of such individual was terminated under paragraph (1) or (2) of section 8419(b)), plus interest.
(2) Interest under paragraph (1) shall be computed at the rate of 6 percent a year
(b) If the electing individual does not make the deposit required under subsection
(a), the Office shall collect such amount by offset against such individual's annuity,
up to a maximum of 25 percent of the net annuity otherwise payable, and the
individual is deemed to consent to such offset
(c) Subsections (a) and (b) shall not applv if—
(1) the emplovee or Member makes an election under section 8416(b) or (c)
after having made an election under section 8420, and
(2) the election under such section 8420 becomes void under subsection (b)i3)
or (c)(2) of such section 8416
(d) The Office shall prescribe regulations under which the survivor of an employee or Member may make a deposit under this section
(Added Pub L 99-335 Title I, § 101(a> June t 1986 100 Stat 530 )
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(4) The Executive Director shall reauire from each entitv from which an annuity
contract is purchased under paragraph (1) a bond or proof of financial responsibility
sufficient to protect the annuitant
(Added Pub L 99-335 Title I § 101(a) June 6, 19S6 100 Stat 546 and amended Pub L 100-238,
Title I § 129 Jan 8 1988 101 Stat 1759 )
H i s t o r i c a l and Statutor> N o t e s
1988 Amendment Subsec (aK2XO Pub L
100-238 substituted the clause which orovides
for auiomattc adjustments tn the amount of the
annuitx pavable so long as the amount of the
annuity payable in any one year shall not be less
than the amount paMibie m the previous vear for
'which proMdes annual increases in the amount
of the annuity pavable *
Subsec (a)(2)(D) Pub L 100-238 substituted
the clause 'which provides for automatic adjustments in the amount of the annuity pa« able so
long as the amount of the annuity pavable in anv
one year shall not be le*s than the amount pavaole
tn the previous vear for *hich provides annual
increases in the amount of the annuity payable

Effective Daie Section effective Jan 1, 1987
* * section "02(a) o r Pub L 99-135 set out as a
note under section 8401 of this title
L e g u m e Histon For legislative history and
of pub L
99-335
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§ 8435. Protections for spouses and former spouses
(a)(1)(A) A married employee or Member (or former emplovee or Member) may
make an election under subsection (b)(3), (bK4), (c)(3), or (c)(4) of section 8433 of this
title or change an election previously made under subsection (b)(1), (b)(2), (c)(1), or
(c)(2) of such secuon only if the emplovee or Member (or former employee or
Member) satisfies the requirements of subparagraph (B)
(B) An emplovee or Member (or former employee or Member) mav make an
election or change referred to in subparagraph (A) if the emplovee or Member and
the emplo} ee s or Member s spouse (or the former emplov ee or Member and the
former employee's or Members spouse) jointh waive, ov written election, any nght
which the spouse may have to a survivor annuitv with respect to such emplovee or
Member (or former emplovee or Member) under section 8434 of this title or
subsection (c)
(2) Paragraph (1) shall not aoplv to an election or cnange of election bv an
emplovee or Member (or former emplov pe or Member) who establishes to the
satisfaction of the Executive Director (at the time of the election or change and m
accordance with regulations prescribed bv the Executive Director)—
(A) that the spouses whereabouts cannot be determined or
(B) that due to exceptional circumstances requiring the spouses waiver
would otherwise be inappropriate
(b)(1) Except as provided in paragraph (2) a transfer mav be made bv an
emplovee or Member (or former emplovee or Member) under section 8433(d) of this
title only after the Executive Director notifies anv current spouse and each former
spouse of the emplovee or Member (or former emplovee or Member) if any that the
transfer is to be made
(2) Paragraph (1) mav be waived with respect to a spouse or former spouse if the
employee or Member (or former emplovee or Member) establishes to the satisfaction
of the Executive Director that the whereabouts of such spouse or former spouse
cannot be determined
(c)(1) Notwithstanding anv election under subsection (b) ot section 8434 of this
title the method described in suDsection (a)(2)(B) ot such section (or if more than one
form of such methon is available the form whic*- the Board determines to be the one
which provides for a surviving spouse a survivor annum most closelv approximating
the annuitv of a surviving spouse under section £442 of this title) shall be deemed
the applicable method under such subsect on (b) in the case of an emplovee Member
former emplovee or forme- Member who is married on the date on which the
emplovee s Members former emplovee^ or former Members annuity commences
under this subchaptei
(2) Paragraph (1) shall nut appK —
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(A) in the case of an employee or Member retiring under section 8412, 8413,
8414, or 8451 of this title if—
(i) a joint waiver of such method is made, in writing, by the employee or
Member and the spouse; or
(ii) the employee or Member waives such method, in writing, after
establishing to the satisfaction of the Executive Director that circumstances
described in subsection (a)(2)(A) or (a)(2)(B) make the requirement of a joint
waiver inappropriate; or
(B) in the case of an employee or Member not covered by subparagraph (A), if
the employee or Member waives such method after—
(i) having provided notification to the spouse of intent to waive; or
(ii) establishing to the satisfaction of the Executive Director that the
whereabouts of such spouse cannot be determined.
(d)(1) An election, change of election, or modification of the commencement date
of a deferred annuity shall not be effective under this subchapter and a transfer may
not be made under section 8433(d) of this title to the extent that the election, change,
modification, or transfer conflicts with any court decree, order, or agreement
described in paragraph (2).
(2) A court decree, order, or agreement referred to in paragraph (1) is, with
respect to an employee or Member (or former employee or Member), a court decree
of divorce, annulment, or legal separation issued in the case of such employee or
Member (or former employee or Member) and any former spouse of the employee or
Member (or former employee or Member) or any court order or court-approved
property settlement agreement incident to such decree if—
(A) the decree, order, or agreement expressly relates to any portion of the
balance in the employee's or Member's (or former employee's or Member's)
account; and
(B) notice of the decree, order, or agreement was received by the Executive
Director before—
(i) the date on which payment is made, or
(ii) in the case of an annuity, ihe date on which the annuity commences,
in accordance with the election, change, modification, or contribution referred to
in paragraph (1).
(3) The Executive Director shall prescribe regulations under which this subsection
shall be applied in any case in which the Executive Director receives two or more
decrees, orders, or agreements referred to in paragraph (1).
(e)(1) Subject to paragraphs (2) through (7), a former spouse of a deceased
employee or Member (or a deceased former employee or Member) who died after
performing 18 or more months of service and a former spouse of a deceased former
employee or Member who died entitled to an immediate or deferred annuity under
subchapter II of this chapter is entitled to a survivor annuity under this subsection if
and to the extent that—
(A) an election under section 8434(a)(2)(E) of this title, or
(B) any court decree, order, or agreement (described in subsection (d)(2),
without regard to subparagraph (B) of such subsection) which relates to such
deceased individual and such former spouse,
expressly provides for such survivor annuity.
(2) Paragraph (1) shall apply only to payments made by the Executive Director
after the date on which the Executive Director receives written notice of the election,
decree, order, or agreement, and such additional information and documentation as
the Executive Director may require.
(3) The amount of the survivor annuity payable from the Thrift Savings Fund to a
former spouse of a deceased employee, Member, former employee, or former
Member under this section may not exceed the excess, if any, of—
(A) the amount of the survivor annuity determined for a surviving spouse of
the deceased employee, Member, former employee, or former Member under the
method described in subsection (c)(1), over
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§ 8445. Rights of a former spouse
(a) Subject to subsections (b) through (e), a former spouse of a deceased employee, Member, or annuitant (or of a former employee or Member who dies after having
separated from the service with title to a deferred annuitv under section 8413 but
before having established a valid claim for annuitv) is entitled to an annuity under
this section, if and to the extent expressly provided for in an election under section
8417(b), or in the terms of any decree of divorce or annulment or any court order or
court-approved property settlement agreement incident to such decree
(b)(1) The annuitv pavable to a former spouse under this section may not exceed
the difference between—
(A) the amount applicable in the case of such former spouse, as determined
under paragraph (2), and
(B) the amount of any annuity payable under this section to any other former
spouse of the employee Member, or annuitant or former employee or Member
based on an election previously made under section 8417(b) or a court oraer
previously issued or agreement previously entered into as described in subsection (a)
(2) The applicable amount, for purposes of paragraph (1)(A) in the case of a
former spouse, is the amount of the annuitv which would be payable unaer the
provisions of section 8442 (including subsection (f) of such section, but without
regard to subsection (h) of such section) if such former spouse were a widow or
widower entitled to an annuity under such provisions based on the service of the
deceased employee, Member or annuitant, or former employee or Member
(c) The commencement and termination of an annuity pavable under this section
shall be governed by the terms of the applicable order decree, agreement, or
election, as the case .may be, except that any such annuity—
(1) shall not commence before—
(A) the dav after the empiovee, Member or annuitant, or former employee or Member dies, or
(B) the first dav of the second month beginning after the date on which
the Office receives written notice of the oraer, decree agreement, or
election, as the case ma> be, together with such additional information or
documentation as the Office may prescribe,
whichever is later and
(2) shall terminate no later than the last day of the month before the former
spouse remarries before becoming 55 years of age or dies
(d) For purposes of this chapter a modification in a decree, order, agreement, or
election referred to m subsection (a) shall not be effective—
(1) if such modification is made after the retirement or death of the empiovee
Member, or annuitant or former empiovee or Member concerned and
(2) to the extent that such modification m\olves an annuity under this section
(e) For purposes of this chapter a decree order agreement or election referred
to m subsection (a) shall not be effective in the case of a former spouse to the
extent that it is inconsistent with anv joint waiver previously executed with respect
to such former spouse under section 8416(a)
(f)(1) Any amount under section 8442(b)(1)(A) which would otherwise be pavable
to a widow or widower based on the service of another individual shall be paid (in
whole or in part) by the Office to a former spouse of such individual if and to the
extent expressiv provided for in the terms of a court decree of divorce annulment
or legal separation or the terms of a court order or court-approved property
settlement inciaent to any decree of divorce annulment or legal separation
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§ 8445. Rights of a former spouse
(a) Subject to subsections (b) through (e), a former spouse of a deceased employee, Member, or annuitant (or of a former employee or Member who dies after having
separated from the service with title to a deferred annuity under section 8413 but
before having established a valid claim for annuity) is entitled to an annuity under
this section, if and to the extent expressly provided for in an election under section
8417(b), or in the terms of any decree of divorce or annulment or any court order or
court-approved property settlement agreement incident to such decree.
(b)(1) The annuity payable to a former spouse under this section may not exceed
the difference between—
(A) the amount applicable in the case of such former spouse, as determined
under paragraph (2); and
(B) the amount of any annuity payable under this section to any other former
spouse of the employee, Member, or annuitant, or former employee or Member,
based on an election previously made under section 8417(b), or a court order
previously issued or agreement previously entered into as described in subsection (a).
(2) The applicable amount, for purposes of paragraph (1)(A) in the case of a
former spouse, is the amount of the annuity which would be payable under the
provisions of section 8442 (including subsection (f) of such section, but without
regard to subsection (h) of such section) if such former spouse were a widow or
widower entitled to an annuity under such provisions based on the service of the
deceased employee, Member, or annuitant, or former employee or Member.
(c) The commencement and termination of an annuity payable under this section
shall be governed by the terms of the applicable order, decree, agreement, or
election, as the case jnay be, except that any such annuity—
(1) shall not commence before—
(A) the day after the employee, Member, or annuitant, or former employee or Member, dies; or
(B) the first day of the second month beginning after the date on which
the Office receives written notice of the order, decree, agreement, or
election, as the case may be, together with such additional information or
documentation as the Office may prescribe;
whichever is later; and
(2) shall terminate no later than the last day of the month before the former
spouse remarries before becoming 55 years of age or dies.
(d) For purposes of this chapter, a modification in a decree, order, agreement, or
election referred to in subsection (a) shall not be effective—
(1) if such modification is made after the retirement or death of the employee,
Member, or annuitant, or former employee or Member, concerned; and
(2) to the extent that such modification involves an annuity under this section.
(e) For purposes of this chapter, a decree, order, agreement, or election referred
to in subsection (a) shall not be effective, in the case of a former spouse, to the
extent that it is inconsistent with any joint waiver previously executed with respect
to such former spouse under section 8416(a).
(f)(1) Any amount under section 8442(b)(1)(A) which would otherwise be payable
to a widow or widower based on the service of another individual shall be paid (in
whole or in part) by the Office to a former spouse of such individual if and to the
extent expressly provided for in the terms of a court decree of divorce, annulment,
or legal separation, or the terms of a court order or court-approved property
settlement incident to anv decree of divorce, annulment, or legal separation.
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(2) Paragraph (1) shall apply only to payments made by the Office after the date
of receipt in the Office of written notice of such decree, order, or agreement, and
such additional information and documentation as the Office may prescribe
(g) Any payment under this section to a person bars recovery by any other
person.
(Added Pub L. 9^-335, Title I, § 101(a), June 6, 1986 100 Stat 564 )
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SUBCHAPTER V—DISABILITY BENEFITS
§ 8451. Disability retirement
(a)(1)(A) An employee who completes at least 18 months of civilian service
creditable under section 8411 and has become disabled shall be retired on the
employee's own application or on application by the employee's agency
(B) For purposes of this subsection, an employee shall be considered disabled only
if the employee is found by the Office to be unable, because of disease or injury, to
render useful and efficient service m the employee's position
(2)(A) Notwithstanding paragraph (1), an employee shall not be eligible for
disability retirement under this section if the employee has declined a reasonable
offer of reassignment to a vacant position in the employee's agency for which the
employee is qualified if the position—
(i) is at the same grade (or pay level) as the employee's most recent grade (or
pay level) or higher;
di) is within the employee's commuting area, and
(iii) is one in which the employee would be able to render useful and efficient
service.
(B) An employee who is applying for disability retirement under this subchapter
shall be considered for reassignment by the employee s agency to a vacant position
described in subparagraph (A) in accordance with such procedures as the Office shall
by regulation prescribe
(C) An employee is entitled to appeal to the Merit Systems Protection Board
under section 7701 any determination that the employee is not unable, because of
disease or injury, to render useful and efficient service in a position to which the
employee has declined reassignment under this section
(D) For purposes of subparagraph (A), an employee of the United States Postal
Service shall not be considered qualified for a position if such position is in a
different craft or if reassignment to such position would be inconsistent with the
terms of a collective-bargaining agreement covering the employee
(b) A Member who completes at least 18 months of service as a Member and is
found by the Office to be disabled for useful and efficient service as a Member
because of disease or injury shall be retired on the Members own application
(c) An employee or Member retinng under this section is entitled to an annuity
computed under section 8452
(Added Pub L 99-335 Title I § 101(a), June 6, 1986 100 Stat 565)
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IN THE DISTRICT COURT OF SALT LAKE COUNTY, STATE OF UTAH
DAVID CLARK ADELMAN,
Plaintiff,

DECREE OF DIVOKCE

vs.

Civil No. D82-2940

MARY ANNE ADELMAN,

Judge Dean E. Conder

' ^ W b W X

Defendant.
This case came on for trial on the merits May 24, and 25,
1984, before Judge Dean E. Conder.

Plaintiff appeared with his

attorney Roger Sandack, and defendant appeared with her attorney
Samuel King.
The Decree of Divorce had been entered in 1983, but the
judgment has been set aside as to all other aspects of the case,
except termination of the marital relationship, as to which, the
court being fully advised, the parties having testified and exhibits having been received and having heretofore entered it Findings
of Fact and Conclusions of Law, now, therefore,
IT IS ORDERED, ADJUDGED AND DECREED:
1. CHILDREN. As issue of their marriage, the parties have
five children, James Scott Adelman, born July 2, 1964, an adult
serving an LDS mission; Ben Troy Adelman, born November 12, 1966;
John Fielding Adelman, born June 24, 1969; Randy Sean Adelman, born
November 25, 1970; and Wendy Corrine Adelman, born July 5, 1976.
The four minor children reside with the defendant.

Defendant shall

be awarded custody of the children subject to plaintiff's reasonable
rights of visitation.
2. ALIMONY. Plaintiff shall pay defendant alimony of $5,000
art the rate of $166 per month for 30 months until fully paid.
3. CHILD SUPPORT. Plaintiff is to pay defendant child support
in the sum of $225 per month for each of the four minor children of
the parties, a total of $900 per month., such to continue until their
emancipation or majority, provided that such support continue through
-1=

high school graduation if after the 18th birthday and the child
has maintained a regular fulltime course of high school education.
On the child Ben Troy Adelman becoming ineligible for child support,
support for the remaining children shall be increased to $300 per
month per child, continuing the total of $900 per month child support.
4. LIFE INSURANCE. Plaintiff is to continue in force all
existing policies of life insurance during the minority of any of
the children with the children named as beneficiaries.
5. HEALTH AND ACCIDENT INSURANCE. Each party is to carry
health and accident insurance for the benefit of the children when
available at their place of employment in order to make sure of
maximum coverage for the children.
6. ATTORNEY FEES AND COSTS. Each party is to pay their own
fees and costs.
7. STOCK INVESTMENT. Each part is to receive one-half of
the Amacan stock.
8. RETIREMENT. Each party is to retain their own full interest in their own Social Security.

Plaintiff has a retirement pro-

gram with the FDIC as a federal employee.

Defendant is to receive

a share of that, directly from FDIC if possible based on the following formula:

she is awarded one-half plaintiff's retirement multi-

plied by as numerator, 13, the number of years the parties were
married while plaintiff was accumulating such retirement, and divided
by as denominator the total number of years that plaintiff works
under that retirement plan.

In this the court follows the formula

used in Woodward v. Woodward, 656 P2d 431 (Utah 1982).

As an illus-

tration, if on retirement plaintiff receives $2,000 per month and
retires after 30-years employment, plaintiff would receive 13/30
of one-half of the $2,000, or $433.33 per month.
9. OBLIGATIONS. Each party is to pay their own obligations
and plaintiff is to pay the obligation to Zions, First National,
Mastercharge, FDIC Credit Union and to his father and family.
Defendant is to pay the obligations in connection with her companies,
Dawn International and Daisy Clean, those obligations to her father
and to her family.
-2-

10. ASSETS - Each party is to receive their personal property
and effects.

Plaintiff is to receive the Regal automobile, Honda

motorcycle, and defendant is to receive the Escort automobile and
the boat.
11. REAL PROPERTY. Plaintiff is to receive the Clearlake,
California, lot.
12. HOME. Defendant is awarded the parties1 home a 965 Peach
Blossom, Sandy, Utah, described as "Lot 11, Peach Blossom Estates
No. 1," according to the official plat thereof recorded in the office
of the County Recorder of Salt Lake County, Utah."

Defendant is to

assume the existing obligation on the home of $20,228.

plaintiff

is awarded an equity in the home payable to hinTwhen the youngest
child becomes 18, and has also graduated from high school provided
that that graduation be in an uninterrupted academic course, defendant remarries or cohabits with a male person in the home or she
moves from the home.

Plaintiff's equity at that time is to be one-

half the equity in the home, -based on the net sales price of the
home, deducting therefrom the existing balance on the present mortgage to Deseret Federal Savings & Loan and less any payments by
defendant on the principal sum of that mortgage to date of sale
and less any capital improvement, excluding maintenance, put into
*the home in the future by defendant.

To illustrate: if the home

sold for $75,000, and costs of sale are $5,000 and the remaining
mortgage balance is $10,000 and defendant has paid $5,000 on capital
improvements and $5,000 on principal payments on the mortgage, the
net equity would be $50,000 of which plaintiff would be entitled to
(
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IN THE DISTRICT COURT OF SALT LAKE COUNTY, STATE OF UTAH
DAVID CLARK ADELMAN,
AMENDED DECREE OF DIVORCE

Plaintiff,
vs.
MARY ANNE ADELMAN,

Civil No. D82-2940

Defendant.
The
Decree
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The matter having been fully argued and

court being fully advised and having reviewed the files and

records

herein, the court now modifies the Decree of Divorce as

follows:
1.

Paragraph

8 of the Decree is amended to read as

follows, new material being underlined.
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as a direct
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ROGER SANDACK
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SAMUEL KING
Attorney for Defendant
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DEAN E. CONDER, JUDGE

STATE OF UTAH
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COUNTY OF SALT LAKE ) * *
I, THE UNDERSIGNED, CLERK OF THE DtSTRIG?
COURT OF SALT LAKE COUNTY, UTAH, DO HmSBY
CERTicv THAT THE ANNEXED AND FOREGOING IS
A TRUE AND FULL COPY OF AN ORIGINAL DOCUMENT ON FILE IN MY OFFICE A3^U0H CLERK.
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Exhibit D

MAR 2 9 1990
Stephen L. Henriod (1469)
HENRIOD & HENRIOD
Attorney for Defendant
700 Eagle Gate Tower
60 East South Temple
Salt Lake City, Utah 84111
Telephone: (801) 321-7800

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR SALT LAKE COUNTY
STATE OF UTAH
DAVID CLARK ADELMAN,
Plaintiff

]
>
;

ORDER

vs.
MARY ANNE ADELMAN a/k/a
MARY ANNE LYNCH
Defendant

]
]>

Civil No.:

'I

Judge:

D82-2940

Richard H. Moffat

The Court having before it pursuant to the
provisions of Rule 4-501 of the Utah Code of Judicial
Administration, the Commissioner's recommendation of September
14, 1989, Plaintiff's objection to said recommendation
(September 28, 1989), Defendant's response to the Plaintiff's
objection (October 30, 1989), the Court's prior ruling on said
objection, the Plaintiff's 60(b) Motion to Strike Order and
Require the Return of All Monies Taken by the Defendant
(December 20, 1989), the Defendant's response to said motion
(December 20, 1989), the Court's prior ruling on said motion
and the Defendant's objection to decision and motion for

reconsideration.

The court having read each and every

document filed herein, since the Commissioner's recommendation
of September 14, 1989, hereby ruling only the merits of the
matter and not on any procedural or technical objections, now
makes the following Order:
The Order dated and entered November 3, 1989, as prepared
by counsel for the Defendant is hereby reinstated.

All

subsequent objections to said order and motions to set aside
or otherwise modify said order are denied.

Likewise,

Plaintiff's motion to require the return of all monies taken
by the Defendant is denied.

Attached hereto marked Exhibit A

is a copy of said Order.
DATED this

/

_3j?day of /)2'7dAy(

2

, 1990.

MAILING CERTIFICATE
I hereby certify that the foregoing Order was mailed
first class, postage prepaid on the -^u
to:
Richard B. Johnson
Attorney for Plaintiff
1327 South 800 East
Suite 300
Orem, Utah 84058

3

day of March, 1990,

•EXHIBIT A.-

Stephen L. Henriod (1469)
HENRIOD & HENRIOD
7 00-38 Eagle Gate Tower
\ \ \\3
6 0 East South Temple Street-1 JL»*-*
Salt Lake City, Utah 84111'
Telephone No.: (801)321-7800

vciBomM

Attorney for Defendant
IN THE THIRD JUDICIAL DISTRICT OF SALT LAKE COUNTY
STATE OF UTAH

Qisaon
\\-%-^-%DCT

DAVID CLARK ADELMAN,
Plaintiff,

ORDER

vs.
MARY ANNE ADELMAN, aka
MARY ANNE LYNCH,

Civil No. 824902940

Defendant.

Judge Richard H. Moffat

Defendant's Order to Show Cause having been argued before the
honorable Kichael G. Allphin, Commissione^r, on the 7th day of
September, 1989, when both parties were present and represented by
Stephen L. Henriod
Plaintiff,

for Defendant, and Richard

the Commissioner

having

reviewed

B. Johnson for

the file

and on

September 14, 19 89 having made recommendations, and the time for
objection, specified in Rule 6-401(2)(E) having elapsed when no
objection was filed on or before September 25, 19 89, it is hereby
Ordered:
1.

That the Plaintiff shall, on or before October 1, 1989,

assign to the Defendant one-half of his FDIC retirement benefits
based upon the thirteen (13) year period referred to in the decree.
The amount of the benefit shall be calculated by using the number

thirteen (13) as the numerator over the total number of years the
Plaintiff works as the denominator/ times the benefit, divided by
two (2).
The Defendant shall be designated as an "alternate payee"
for that portion of Plaintiff's benefits to which she is entitled,
and her benefits shall commence when the Plaintiff begins receiving
benefits under the plan.

Because this interest was a specific

property award to the Defendant in the decree, the Plaintiff shall
also name the Defendant as the beneficiary of any survivorship
benefit which may be payable upon his death.

The amount of the

survivorship benefit shall be calculated by using the same formula
of thirteen (13) as the numerator, divided by the number of years
worked

by Plaintiff, times the benefit.

The Plaintiff

shall

execute the above mentioned assignments and file the original with
his employer, the FDIC, and send a copy to Defendant on or before
October 1, 1989.
2.
of

That the Defendant is awarded a judgment in the amount

$5,000, plus interest at 10% per annum from the date each

alimony payment became due and payable

($166 per month for 30

months commencing November 8, 1984).
3.

That the Defendant be awarded a judgment in the amount

of $2,734.42, which is one-half of the unreimbursed medical and
dental expenses of the minor children since 1982, plus interest at
10% per annum from the date each bill was paid.
for a schedule of payment dates).

2

(See Exhibit "A"

4.

That Plaintiff is ordered to pay one-half of all future

unreimbursed medical and dental expenses of the minor children
within thirty (30) days after notification by Defendant•
5.
execute

That Plaintiff
an

authorization

shall, on or before October
to his medical

and

dental

lf

19 89,

insurance

company allowing Defendant to be able to make claims on behalf of
the children directly to the company, or in the alternative the
Plaintiff shall be the responsible party to arrange payment of all
future medical and dental bills and submit all insurance claims.
6.

That Plaintiff is entitled to equity from the marital

home in the amount of $34,636.00/ less one-half of the costs of
sale.

That the judgments awarded to Defendant shall be used to

offset said equity owed the Plaintiff, and that the remaining
balance of equity owed to Plaintiff not be disbursed to Plaintiff
until such time as he demonstrates compliance with the terms of
this order.

Plaintiff shall be entitled to interest from the date

this order is fully complied with to the date he actually receives
said funds.

Plaintiff is ordered to immediately execute a Quit

Claim Deed to Defendant regarding said property.
7.

That there is reason to believe the Plaintiff is in

contempt of this court for not complying with the terms of the
Decree of Divorce, however the matter of contempt shall be reserved
until after October

1, 1989 to permit the Plaintiff

to purge

himself of any contempt by complying with this Order.

If this

Order is not complied with in full by the Plaintiff the matter

3

